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United States Court of Appeals for the 
District of Columbia 


a District Court of the United States 

i 

for the District of Columbia 
At Law Xo. 80230 

Acme Fast Freioiit, Inc., a corporation, Plaintiff 

vs. 

Southern Railway Company, a corporation, Deft- udaut 

United States of America, 

District of Columbia, ss: 


BE 


1 


IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the jtimes 
hereinafter mentioned, the following papers! were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

i 

i 

Amcudcd Decla ration 


Filed October 7 1037 


in the District Court of the United States ! 
for the District of Columbia 

Holding a Circuit Court 

At Law Xo. 80230 

i 

Acme Fast Fukioht, Inc., a corporation, 1320 F Street, 
X. W., Washington, D. C., Plaintiff 

vs. 

Southern Railway Company, a corporation, loth aind Iv 
Streets, X. W., Washington, D. C., Defendant. 

Acme Fast Freight, Inc., plaintiff, a Delaware corpora¬ 
tion, 1320 F Street, X. W., Washington, 1). C., complains 
of the Southern Railway Company, a Virginia corporation, 
15th and K Streets, X. W., Washington, D. (’., for tliiit: 

I. The Southern Railway Company, defendant, is a| com¬ 
mon carrier of freight by railroad in interstate commerce 
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in the District of Columbia, Virginia, North Carolina and 
elsewhere, in its own operations and by through routes and 
joint rates with other carriers. 

II. Defendant on February 5, 1936, established, pub¬ 
lished, and filed with the Interstate Commerce Commission 
a certain tariff designated I. C. C. No. A-10600, issued by 
its agent C. D. Thomas, entitled “Southern Railwav Svs- 
tern freight tariff of Southern Railway Company and par¬ 
ticipating carriers shown on page 2 herein, Rates, Rules, 
Regulations and Allowances governing the pick-up and 

delivery of less-than-carload freight, interstate and 
2 intrastate, at agency stations on Southern Railway 

System and Lines shown as participating carriers. 
Pick-up and Delivery Tariff.” This tariff the defendant 
kept and maintained in full force and effect from Febru¬ 
ary 5, 1936, to and including July 31, 1936. Subsequently 
the defendant published and filed with the Interstate Com¬ 
merce Commission and maintained in full force and effect 
from August 1, 1936, to February 15, 1937, both inclusive, 
its certain tariff designated I. C. C. No. A-10625, issued and 
published on its behalf by its agent C. D. Thomas, and en¬ 
titled: “Southern Railwav Svstcm freight tariff of South- 
ern Railway Company and participating carriers shown 
herein. Rules and regulations also charges and allowances 
governing the pick-up and delivery of less-than-carload 
freight interstate and intrastate at agency stations on 
Southern Railway and Lines shown as participating car¬ 
riers herein. Pick-up and Delivery Tariff.” 

III. In and by said tariffs and the several supplements 
thereto, likewise duly filed with the Interstate Commerce 
Commission and in effect, the defendant promised, in con¬ 
sideration of tariff charges, to pick up at the door or plat¬ 
form of consignors at High Point, North Carolina, speci¬ 
fied kinds and descriptions of freight moving on applicable 
any quantity or on less-than-carload rates or ratings to be 
transported by it as such carrier, and the defendant also 
therein promised, in consideration of tariff charges, at such 
consignor’s option to make and pay to such consignor an 
allowance in the sum of Five Cents (5y) per One Hundred 
(100) pounds of such freight, with a minimum allowance 
of Five Cents (”><•) per One Hundred (100) pounds, when 
same was delivered and unloaded by consignor on said 
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defendant railway company's depot platform or jin its 
freight depot in High Point, North Carolina, said freight 
depot being located on or served by the tracks of said de¬ 
fendant. 

i 

3 IV. During the period February 5, 1936, to Feb¬ 

ruary 15,1937, both inclusive plaintiff, at HighjPoint, 
North Carolina, delivered and unloaded on the defendant’s 
said depot platform or in its freight depot diverse and 
sundry pieces of freight, of the kinds and descriptions 
mentioned in the preceding paragraph, which it duly con¬ 
signed to itself or its agent at sundry destination jplaces 
in the service of the said defendant for interstate jtrans- 
portation on the applicable any quantity or less-than-car- 
load rates or ratings, pursuant to tariffs of defendant duly 
established, published, and tiled, and the said plaintiff paid 
the full charges assessed for such transportation in the 
amount provided in said other tariffs lawfully on file with 
the Interstate Commerce Commission, all as more partieu- 
larlv shown and itemized in the attached Bill of Pirticu- 
lars of Demand. 

V. Plaintiff thereby became, was, and is entitled jto the 
payment of the aforesaid allowance by defendant in the 
amount of Five Cents (5^) per One Hundred (100) pounds 
of each of said shipments, being in all the sum of One thou¬ 
sand and Twenty-Four Dollars and Sixty-Nine jCents 
($1,024.69) as more fully shown in the Bill of Particulars 
of Demand hereto attached, but though claim and demand 
for such allowance has been frequently made on defendant 
by plaintiff, the defendant contrary to law refused and de¬ 
clined to make and pay same and still continues said re¬ 
fusal to the plaintiff’s loss and damage. 

WHEREFORE, plaintiff prays judgment against the 

defendant in the sum of One Thousand and TwentyfFour 

Dollars and Sixty-Nine Cents ($1,024.69), together! with 

interest upon said sums from the time said sums were due 

and payable, and together with costs and a reasonable fee 

for its attomev in this action. 

* 

ACME FAST FREIGHT,!INC. 
By SIDNEY R. PRINCE, JR. 

Attorney for Plaintiff 
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D< fnulaul’s Picas. 

Filed October 13 1937 
# # # 


Now comes the defendant and for plea to amended dec- 
laration filed in the above entitled cause says: 


I. 


This defendant admits 
of said declaration. 


the allegations 

II. 


of Paragraph 


I 


This defendant admits the allegations of Paragraph II 
of said declaration. 

III. 

This defendant denies the allegations of Paragraph III 
of said declaration, except that it admits the existence of 
the tariffs established, published and liled by it with the 
Interstate Commerce Commission as set out in Paragraph 
II of said declaration, but it denies that this defendant 
promised in consideration of tariff charges to pick up at 
the door or platform of consignors at High Point, X. C., 
any alleged specified kinds and descripFons cf freight mov¬ 
ing on applicable any quantity or less than carload rates 
or ratings to be transported by said defendant as such 
carrier, and defendant denies that it therein promised, in 
consideration of tariff charges, at said consignors’ option 
to make and pay to such consignors an allowance in the 
sum of 5 cents per hundred pounds of such alleged freight 
with a minimum allowance of 5 cents per hundred pounds 
when same was delivered and unloaded by the consignors 
on said defendant’s depot platform or in its freight depot 
at High Point, N. C. 

5 IV. 


This defendant denies the allegations of Paragraph IV 
of said declaration. 

This defendant avers that said declaration fails to spec¬ 
ify what commodities were delivered and unloaded, as al¬ 
leged, or that the plaintiff was the consignor of the com¬ 
modities alleged to have been delivered and unloaded on 
the freight depot platform of liiis defendant at High Point, 
X. ('., or that the commodities so delivered and unloaded, 
as alleged, did not fall within the exceptions specified in 
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said tariffs so as to entitle the plaintiff to the 5 cent per 
hundred pounds allowance referred to in said tariffs; and 
this defendant denies that plaintiff as consignor j did in 
fact deliver and unload on the freight depot platform of 
this defendant at High Point, X. C. divers and jsundry 
pieces of freight referred to in said Paragraph IV jof said 
declaration as alleged. It denies that any pieces of-freight 
were mentioned or described in said Paragraph IV or in 
the preceding Paragraph of said declaration. 

v. | 

This delendant denies the allegations of Paragraph \ 
of said declaration. 

This defendant therefore denies that the plaintiljf is en¬ 
titled to recover from this defendant the sum of $1,024.69, 
or any part thereof, or any attorney’s fee in this cake. 

This defendant denies all of the allegations jof said 
amended declaration not hereinbefore expressly admitted. 

WHEREFORE, this defendant prays that the plaintiff’s 
suit be dismissed with costs. 

HAMILTON and HAMlt/TON 
By JOHN J HAMILTON 
Attorneys for Defendant 
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Memoranda 


February 2 1938 
Joinder in issue—tiled. 


December 9 1939 

i 

Order allowing Sydney R. Prince, Jr., to withdraw his 
name from the record as attorney for plaintiff-—tiled. 

Praecipe entering appearances of John R. Turncjy, John 
R. Turney, Jr. and George I). Rives, as attorneys fcjr plain¬ 
tiff—tiled. ! 


March 4 1940 

Stipulation of counsel waiving trial by jury—filed. 


April 8 1940 

Praecipe entering appearance of Seddon G. Boxley as 
ounsel for defendant—tiled. j 


i 


i 

l 


i 
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Transcript of Proceedings 
Volume A 


Filed May 21 1940 
# * # 

Acme Fast Freight vs. Southern Railway Company, Mon¬ 
day, April 8, 1940. 

Opening Statement in Behalf of the Defendant 
bg Mr. S. G. Boxleg. 

Mr. Boxley. At the outset, if your Honor please, I should 
like to say that this case is not simply what it might ap¬ 
pear to be, a small conflict between the carrier and this 
shipper over a five cent allowance. 

The position of the defendant is that to pay this 
allowance v;ould constitute a violation of the vari¬ 
ous provisions of the Interstate Commerce Act pro¬ 
hibiting rebating and unjust discrimination between 
shippers and would subject the defendant to the very 
severe penalties of the Act t 


Washington, D. C., 
Monday, April 8, 1940. 


The above-entitled cause came on for trial before Asso¬ 
ciate Justice Jennings Bailey, in Civil Division No. 5, at 
11:15 o'clock a. m. 


APPEARANCES: 

In behalf of the plaintiff: George 1). Rives. 

In behalf of the defendant: Seddon G. Boxley and 
Messrs. Hamilton and Hamilton bv Henrv R. Gower. 

V * 


Proceedings 

10 The Court. Very well. How about the question 
of the proving of these various items? 

Mr. Rives. If your Honor please, I believe the statement 
I am going to make here will clear that up. 

The Court. Very well. 

Mr. Rives. The parties in this case stipulate the follow¬ 
ing facts: 
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“The bills of lading to be offered in evidence bvj plain¬ 
tiff shall be treated as authentic documents or accurate 
copies thereof, prepared by the parties and kept by; plain¬ 
tiff in the regular course of its business, and may!be re¬ 
ceived in evidence without formal proof.” 

Those bills of lading are contained in the cartons! at the 
rear of the room, which I shall have brought up when your 
Honor desires to see them. 

“The number assigned to each of such bills of ‘lading 
and the weight of the consolidated consignment as jshown 
thereon are correctly described in a statement entitled ‘Ab¬ 
stract of Bills of Lading Showing Number and ^Veiglit 
on Each.’ ” 

That is a statement which plaintiff has had p re paired to 
submit to the Court for the purpose of determining the 
amount which plaintiff has due in the event it is foujnd en¬ 
titled to recover in this case. The defendant, as I under¬ 
stand from that statement, admits that this abstract mav 
be taken as correct for the matter which it purports to 
show. 


11 “Plaintiff is engaged in the business commonly 

known as freight forwarding, and conducts said busi¬ 
ness throughout most of the United States. It solicits and 
accepts property from the general public for transporta¬ 
tion from one point in the United States to another; For 
the physical transportation involved in its service, it util¬ 
izes the facilities of common carriers bv railroad and motor 
vehicle. 

“In the conduct of its business plaintiff has established 
what it designates as key stations in various cities.’;’ 

The Court. As what? Key? 

Mr. Rives. Key stations, yes. 

“Each key station is designed to serve the surrounding 
trade area, including points both within and outside the 
city in which it is located. At the key station, packages 
weighing generally less than one hundred pounds and con¬ 
signed to the same destination arc consolidated, for jtrans- 
portation from the key station to filial destinatioij, into 
consignments of over one hundred pounds, not by: being 
bound together physically, but by being entered upon a 
single bill of lading During the period here involved,”— 
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in this case— “plaintiff maintained such a key station at 
High Point, X. C.” 

Plaintiff maintained its key station at High Point, North 
Carolina, during tills period, pursuant to an agree- 
12 merit with defendant dated July 28, 1932, marked 


“Pre-tnal Exhibit B. J. L. Justice.*’ 

Mr. Boxlev. There are certain of those hills of lading 
that vou do not have. 

Mr. Bives. I am going to come to that in a moment. 

Xow, if your Honor please, this agreement was marked 
by the Pre-trial Court for identification, and the parties 
agreed, as is shown in the report, that it should he sub¬ 
mitted in evidence in this case without formal proof. In 
the statement which we prepared abstracting these bills to 
the extent of showing their number and weight of the ship¬ 
ment, to which T have previously referred, in some 
13 cases they are missing. Since the bill of particulars 
was prepared in this case, which was some two and 
a half years ago, for some reason or other which we cannot 
explain, some of these bills have disappeared. In preparing 
last week for this trial we checked through every one of 
the bills and found those which were missing, and on this 
statement we have indicated the missing bills hv a reference 


mark usually used for designating number so and so, which 
is explained on the statement itself. 

AYe make no claim to recover under those bills because 
we cannot produce the bills at this time. Thev are listed 
because we thought maybe we might Ik* able to find then- 
before trial, but we have not been, and so we make no claim 
on them, and they are designated on the statement. 

To go on with the stipulated facts: 

None of the consolidated consignments involved in this 
case contained any article or commodity which comes within 
the provisions of items 60, 70, 90, 100. 110, or ISO of 
defendant’s pick-up and delivery tariff, T. C. 0. Xo. A-10600: 
or which conies within the provisions of items 13, 20, 2o. 30. 
35, 40 or So of defendant's pick-up and delivery tariff, 
I. C. 0. Xo. A-10625. 

These tariffs were marked for identification to be used 
in evidence in this case by the pretrial court, and the partie> 
agreed that thev might be submitted without necessity of 
producing the originals or other formal proof, and those 
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tariffs are the ones to which I have just referred. lj>y way 
of explanation, the items to which I have just referred 
contain provisions that certain commodities aj*e not 
entitled to the benefit of the pick-up and djelivory 
tariff. 

14 Stipulated facts further: 

“Upon each of the consolidated consignments (or 
shipments within the meaning of Item 200 of defendant's 
tariff, I. C. C. Xo. A-10600 and Item 50 of defendant’s 
tariff, I. 0. C. Xo. A-10625) involved in this case, the ag¬ 
gregate freight charge paid by plaintiff equalled | or ex¬ 
ceeded diaries computed at 20 cents per 100 pomjids for 
the a ire: rebate weight of such consolidated consignment or 
shipment. 

“High Point. X. C., is not designated as a ‘Prepay Sta¬ 
tion’ in the Official List of Open and Prepay Stations Xo. 
50, F. A. Poland’s I. O. O. Xo. A-15 and supplements 
thereto, nor in the Official List of Open and Prepay Stations 
Xo. 51, Agent F. A. Poland’s T. 0. 0. Xo. A-16 and Supple¬ 
ments thereto. 

“High Point, X. 0., is not a port or point of intoijehange 
with water carriers within the meaning of Item 4~j of de¬ 
fendant’s tariff I. 0. 0. Xo. 10625.” 

Mr. Poyal will be my first witness. 

The Court. "We shall take a short recess. 

i 

(Thereupon there was a brief informal recess, j at the 
conclusion of which the proceedings were resumed |as fol¬ 
lows :) 


Mr. Fives. May it please your Honor, perhaps ijie 1 >iI!- 
themselves should be ruled upon before thi* stale- 
15 ment based upon the bills is offered for evidence, 
and if your Honor will rule on the reception' of Ihe 
bills at this time then I should like to offer in evidence 
this statement. 

The Court: Well, offer them. T will see what objection 
there is. 

Mr. Rives. Pursuant to the stipulation by the parties 
that the bills of lading may be received in evidence without 
formal proof, I offer those bills at Ibis time, andj would 
your Honor like them brought up here? 
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The Court: No, if you have a list. 

Mr. Rives. Yes, your Honor. That is what I wanted to 
offer at this time. This is the list. 

Mr. Gower. We admit the hills of lading. 

Mr. Rives. If it is appropriate or necessary at this time 
I should like to state that these bills of lading are, of course, 
our records, and upon the final disposition of this case we 
would like to file whatever papers are appropriate for 
their return to us, if that can he done. 

The Court. Very well. In view of the stipulation T 
hardly see any need to keep them here. Is there any reason 
for keeping them here at all, gentlemen, in view of the 
stipulation ? 

Mr. Gower. I see no reason for—well, thev have to he 
marked. They have to be marked, I suppose, as an exhibit 
in the case, do thev not ? 

The Court. Very well. Let them be marked as an ex¬ 
hibit in the case. 

Mr. Gower. And I assume there will be no difficulty 
getting an order to withdraw it from the files after 


16 the case, will there? 

The Court. No. 

Mr. Rives. It is all right either wav with us, vour Honor. 
T don’t think it would be necessary for them to remain here 
in view of the fact that the parties are agreed that this 
statement correctly sets them forth. 

Mr. Gower. Oh,— 

Mr. Rives (interposing). Now, we are perfectly willing 
to have them remain, and if Mr. Gower raises any ques¬ 
tion, why, let us do that. 

Mr. Gower. You mean you want to take them home with 
you—to take them to your office after each session of court ? 
Mr. Rives. Oh, no. 

Mr. Gower. Well, you mean after the case is over you 

want them back in vour files? 

•> 

Mr. Rives. Correct. That is all we want. 

Mr. Gower. There may be such an order. 

The Court. All right. 

Mr. Rives. At this time, if your Honor please, I offer 
in evidence as Plaintiff’s Exhibit No.—I don’t know— 
blank; I don’t know what number it will be—a document 
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con si stin , 2 : of 44 pages, entitled “Abstract of Bills oi' Lad¬ 
ing Showing Number and Weight of Each.” 

The Court. They may be admitted. 


(Document. Abstract of Bills of Lading, was niarked 
Plaintiff’s Exhibit 1 and received in evidence.) 

Mr. Rives. Copy of that statement has been supplied to 
defendant. If the Court desires an extra copy i! have 
one. 

17 T shall call my witness, Mr. Royal. 

Thereupon. J. H. Royal was called as a witness for and 
in behalf of the plaintiff, 

(Then follows page 3 of transcript originally funjiisbed, 
and continuing to page 73 of that transcript.) •! 


18 having been first dulv sworn, was examined and 
* • 

testified as follows: 


Direct Examination 

Bv Mr. Rives: j 

Q. What is your name, sir? A. J. II.— 

Mr. Rives. One moment. 

All*. Gower. Just a moment. I beg your pardon, j First, 
if your Honor please, the point raised with respect! to the 
Municipal Court is not to be affected by what has just been 
handed to your Honor, I assume. 

The Court. I beg your pardon. 

Mr. Gower. The point which your Honor raisojs with 
regard to the jurisdiction of the Municipal Court is! not to 
be affected by what Mr. Rives has just handed to your 
Honor in the form of a— 

The Court. Well, it is a question of law; still a question 
of law. 

Mr. Gower. As to the jurisdiction of the Court i 

The Court. Yes. 

Mr. Gower. And what has been handed to your!Honor 
does not affect that in any way? We are not waivibg that 
issue. 

The Court. Well, it may or may not. I don’t knojw. 

Mr. Gower. But, at any rate, we are at this time jstating 
that we do not waive. 





12 


SOUTHERN IIY. CO. VS. ACME FAST FREIGHT, INC. 


The Assistant Clerk. What did von sav vour last name 

* * • 

was, sir? 

The Witness. J. H. Royal. 

The Assistant Clerk. R-o-y-a-1 ? 

19 The Witness. R-o-v-a-1. 

Bv Mr. Rives: 

Q. And where do yon live, Mr. Royal? A. Knoxville, 
Tennessee. 

Q. How are yon employed at the present time? A. I am 
employed by Acme Fast Freight as agent at Knoxville. 

Q. How long have yon held that position? A. In Knox¬ 
ville approximately a year. 

Mr. Rives. Face the Court. 

By Mr. Rives: 

Q. Prior to that time how were you employed ? A. T was 
in Chattanooga approximately a year in the same position. 

Q. And let us go prior to that time. A. In High Point 
from 1933 as agent for Acme. 

Q. And what were your duties in that position? A. I 
had charge of receiving all freight and re-billing and re¬ 
consigning via the Southern Railway less-than-carload ship¬ 
ments. 

Q. Now, you started in that position in 1933. TTow long 
—when did you cease to be their agent in High Point? A. 
In 1938. 

Q. Is Acme Fast Freight that you mentioned the plaintiff 
in this case? A. Yes. 

Q. Now, as agent for the plaintiff at High Point between 
February 5, 1936, and February 15. 1937, did you make 
any shipments for plaintiff over the defendant rail- 

20 road? A. Yes, I did. 

Q. Did those shipments move from High Point? 
A. Yes, from High Point, all of them. 

Q. Now, have you examined the bills of lading which have 
been offered in evidence in this ease? A. Yes, I have. 

Q. Are or are not those shipments which you state you 
have made for plaintiff the ones which are covered by or 
listed upon those bills of lading? Do you get my question? 
Read it. 

The Witness. Read it. 
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i 

i 

i 

(The pending- question, ns above recorded, was rejnd by 
the Reporter.) 

A. Yes. I 

Q. Do yon know whether or not these shipments inoved 
at less-than-carload rates? A. Yes, they did. 

Q. Did they ? A. Yes, they did. 

Q. Do you know who paid the freight charges onj these 
shipments? A. Yes. 

Q. Who paid them? A. Acme Fast Freight. 

Q. Do you know where these bills of lading were issued— 
A. Yes. 

Q. —by defendant to the plaintiff ? A. Yes, I do. 

Q. Where? A. They were issued at the defen- 

21 dant’s freight depot in High Point. 

Q. Do you know where the defendant rojecived 
the property which is listed on those bills of lading for 
transportation? A. Yes, I do. 

Q. Where? A. At the Southern Railway’s freight; depot 
in High Point. 

Q. Were or were not these shipments accepted by the 
defendant for transportation at its freight depot ? AJ They 
were. 

Mr. Rives. You may cross-examination. 

Mr. Gower. Have you something more to ask on direct ? 
Mr. Rives. Yes, sir. 

By Mr. Rives: 

Q. Who delivered these shipments to the defendant ? A. 
We did. 

Q. When vou sav “we” whom do vou mean? A. 

22 Well, me and the clerk that worked for meiin my 
office. 

j 

Q. And for whom did you deliver those shipments ? A. 
For Acme Fast Freight. 

Q. Where did this occur? A. At the Southern Railway’s 
freight depot. 

Mr. Rives. That is all. 

I 

Cross-Examination 

j 

Bv Mr. Boxlev: 

• * 

Q. Mr. Royal, you used to work for the Southern Rail- 
wav, didn’t vou? A. That’s right; yes, sir. 


j 
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Q. Whereabouts in the Southern Railway premises there 
at High Point was your space located? A. It was approxi¬ 
mately in the middle of the freight house. The doors were 
not numbered: I can’t give you the door number. Just 
above the regular outbound platform. 

Q. In other words, you were located in the inbound 
depot? A. No. It was—I wouldn't say it was the inbound 
depot. It was what used to be used as an oil house, if I 
remember correctly. 

23 Mr. Gower. Will vou sav that more loudlv? What 
kind of a house? 

The Witness. An oil house, if I remember correctly. 

Mr. Gower. Oil house. 

The Witness. Kept paint and oil and inflammable ma¬ 
terials segregated from the rest of the freight. 

Q. As a matter of fact, the space where you were lo¬ 
cated was used for the storage of inflammables which would 
—A. That was before the time that we were located there. 

Q. It was used for that purpose afterwards, too, was it 
not? A. No, I don’t think so. 

Mr. Boxley. That is all. 

Mr. Rives. Just a minute. No questions. Does the 
Court have any questions of this witness? 

The Court. No. 

Mr. Rives. With the understanding, which I presume I 
mav do, that I mav recall this witness for anv rebuttal tes- 

1 f W V 

timonv, that will be the close of plaintiff’s case at this time. 

Mr. Gower. That is the close of your case ? 

Mr. Rives. Yes. 

Motion of Defendant to Dismiss Complaint , Renewed 

Mr. Boxley. I at this time will, may it please the Court, 
move that the complaint be dismissed for the reason that 
the plaintiff has not supported the allegations thereof by 
proof. He has not proved that he transported the freight 
to the freight station of the carrier. He has not 

24 proved that he performed the service which the 
pick-up tariff requires before an allowance is pay¬ 
able. He has proved nothing but the fact that these out¬ 
bound shipments moved. 

Under the tariff the provision here pertinent is this: 
“When the consignor elects to make his own arrangements 
for the Pick-up Service authorized herein, an allowance of 
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5 cents per 100 pounds will be made to such consignor for 
such service, subject to the conditions and exceptions in 
paragraphs (a), (b), (c) and (d) below. Said allowance 
will be made only on shipments which are delivered and 
unloaded by the consignor on carrier’s freight depot plat¬ 
form or in carrier’s freight depot, and receipted forjbv the 
carrier at the freight depot located on or served |)y the 
tracks of said carrier.” 

Now, the obligation of the defendant under the tariff as 
to pick-up service was to call for and collect the freight, 
and receipting therefor, from a dock, platform, or doorway 
directlv accessible to high wav vehicles at consignor’s ware- 
house, factory, store, or similar place of business; and 
includes transportation therefrom to the premises !of the 
carrier’s freight depot. 

Now, if the consignor elects to do that transportation 
itself, then we will pay the allowance. Under the I Inter¬ 
state Commerce Act, Section 15, Paragraph 13, carriers 
are allowed to make allowances to shippers who perform a 
service which the railroad itself is obligated to perform. 
This plaintiff has performed no—he has not proved that lie 
performed any service, and it is only when such service is 
performed that the allowance is payable. Ijle has 
25 done nothing. He has not complied with the pro¬ 
visions of this tariff. He must have performed the 
service. 

The Court. In what respect has he failed to perform 
the service? Tie has delivered the goods at the depot. 

Mr. Boxlev. He did not deliver the goods. The goods 

. • i 

were there in his leased space. They were not, further¬ 
more, in the depot at which we will pay a pick-up allowance. 
It was an entirely different place, and I will bring tljiat out 
later, but the point I wish to make now— 

The Court. If you bring that out later, why, you must 
bring it out now. I mean— 

Mr. Gower. There is still the point that your Honor 
raises. There is no proof here as to how those goods got 
there. The whole case is founded so far on the presence 
of certain goods in the paint room of the station. | Now, 
the tariff very distinctly says that it has to be delivered 
at the station, at the platform where outbound freight 
ordinarily is loaded into cars. The presence of this— 


If) 
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The Court. Well, the statute goes further than that. 

Mr. Gower. Pardon me, sir. 

The Court. The statute goes further than that: not only 
necessary on the platform. Read the Act again, please: 
the provision of the Commission. 

Mr. Gower. Thirteen? Or the provision of the tariff? 
We have the tariffs here, of course, your Honor, and he 
gave you two. 

Mr. Rives. I think, your Honor, I have extra copies for 
your Honor (handing copies of tariffs to the Court). 

Mr. Boxlev. As to the meaning of the words 
20 “freight depot,” your Honor, you will find item 20. 
The Court. On what page is that, please? 

Mr. Boxlev. That is on page 3 of Southern Railway 
I. C. C. No. A-10600. 

The Court. On page 3? 

Mr. Boxlev. Yes. Item 20, last paragraph. 

The Court. I have no page 3. Oh, yes. Item what 
number? 

Mr. Boxlev. Item 20, the last paragraph: “The term 
‘Carrier’s Freight Depot’ ”—? 

The Court. Yes. 

Mr. Boxlev. —“means the Freight Depot or Freight 
Station located on and served by the tracks of the partici¬ 
pating carrier and at which less than carload freight is 

ordinarilv loaded in or on or unloaded from railwav cars.” 
* * 

Now, aside from the fact that plaintiff hasn’t proved that 
he transported these goods to the station, even if he had, 
the place where he tendered the goods to us was not the 
station within the meaning of the tariff. 

Mr. Rives. If your Honor please, there has been no 
proof at all that the place where we tendered the goods to 
the depot was not the place where the defendant ordinarily 
received the goods. 

The Court. Well, you must prove that to be the fact, I 
believe, must you not ? 

Mr. Rives. Well, I didn’t know that plaintiff’s depot 
down there was so big, if you put it in one part of it, that 
that wasn’t delivered to its depot. That is why I didn’t 
prove it. I can prove by this witness that they did ordi¬ 
narily receive freight from shippers at the same 
27 place they got our freight and loaded it into the 


SOUTHERN RY. CO. VS. ACME FAST FREIGHT, INC. j 17 

outbound cars at the same place where we were on their 
depot. 

The Court. Well, you had better prove it, then. I ! will 
re-open the case and let him take the stand again. 

Mr. Rives. Thank vour Honor. 

•• 

Resume the stand. 

Plaintiff’* Case Re-Opened 

i 

Thereupon J. H. Royal resumed the witness stand and 
was examined and testified further as follows: 

j 

Redirect Examination 

By Mr. Rives: j 

Q. Mr. Royal, you testified, I believe, that you arie fa¬ 
miliar with the location of your space on this depot? 
A. Yes, sir. j 

Q. Now, with relation to where your space was located 
in the defendant’s freight depot, where were outbound 
cars loaded? A. Outbound cars were loaded— 

Mr. Boxley. I object. 

The Court. On what grounds? 

Mr. Boxley. I don’t think it makes a great deal of dif¬ 
ference where the car is loaded. It is where his space was 
located. 

The Court. I overrule the objection. 

A. The cars were loaded directly opposite to our sjpace. 

Q. The cars were loaded directly opposite iyour 
28 space? A. Yes. 

Q. Now, the front— 

The Court. What do you mean by “directly opposite”? 

The Witness. Well, the freight house was located, of 
course, next to the tracks. 

The Court. Yes. 

The Witness. The cars were pushed in and directly 
opposite our space where the outbound cars were placed. 
Of course, they were placed all up and down the tracks. 

The Court. Well, do the tracks run by your place ? j 

The Witness. Yes, oh, yes, sir. 

The Court. And were the goods loaded from yourlplace 
right directly to the— 

The Witness. Directly into the cars. 


I 
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The Court. From your place? 

The Witness. From—no, not from our leased .space. 
From the place where we placed the freight. 

The Court. All right. 

By Mr. Hives: 

Q. Now, in the same part of the defendant's freight 
depot did any other shippers bring in their freight to de¬ 
fendant for shipment? A. Yes: brought even in the same 
door. 

Q. The same door that you used ? A. Yes. 

Q. And that was from shippers not connected with von 
at all? A. That’s right, ves. 

Q. Where was that freight loaded into the out- 
29 bound cars? A. It was picked up directly from the 
front of that door and trucked by the Southern Bail- 
way’s employees direct to the outbound cars. 

Q. Was that a common practice of the Southern Bail- 
wav? A. Yes. 

Q. Did it obtain during the entire time that these ship¬ 
ments moved? A. Yes. 

The Court. Could you draw a sketch on the blackboard 
showing the— 

Mr. Boxley. We have here a blueprint, your Honor. 

The Court. Let me see it. 

Mr. Gower. Sir? Does your Honor care to use this? 
This is the exhibit (indicating). 

The Court. That hasn’t been offered in evidence. 

Mr. Gower. It hasn’t been offered in evidence. The 
witness ca. identify it. 

The Court. T say, let the witness see it, and show whe¬ 
ther that is a correct outline of the place. I am trying to 
get the facts of this case. 

Mr. Bives. Yes. I was just going to say, that is the 
agreement which was marked in the pre-trial court, and 
the defendant agreed it could come into evidence without 
formal proof, and I so offer it at this time. 

The Witness: I can very easily draw this on the black¬ 
board. 

The Court. Well, no, if it is there. Let me see that. 

(Thereupon the blueprint referred to was handed to the 
Court.) 
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30 The Court. This space marked “freight wa^re- 
room”? 

The Witness. I believe I have it upside down from the 
way it was. (The witness turned blueprint around) Vies, 
that’s right; in this space that’s marked. 

The Court. Any further questions? 

Mr. Boxley. Yes. 

31 Re-Cross-Examination 

| 

By Mr. Boxley: j 

Q. Mr. Royal, you were located in a space marked 
“frame wareroom” on that blueprint, were you not? ! A. 
That’s right, yes. 

Were there any facilities in that room for the handling 
of outbound freight? A. Well, I don’t know just— 

( L >. (Interposing) Were there any scales in there? I A. 
Xo, there were no scales. 

Q. There were not any scales. The receiving clerk’s 
office wasn’t in there, was it? A. Xo; the receiving clerjk— 

The Court. The what? j 

Mr. Boxley. The receiving clerk that receives outbojund 
shipments. | 

Bv Mr. Boxlev: 

( t ). The shipments that were tendered to you eft me 
through this doorway opening into the frame wareroom, 
didn’t they (indicating)? A. That's right, yes. 

( t >. To your knowledge did anybody that was goinjj? to 
ship outbound on the Southern Railway ever deliver a ship¬ 
ment through there? A. Yes. 

Q. Well, if they were delivering through there how wftuld 
they handle it? There was nobody there to handle it, jwas 
there? A. Oh, yes. Well, his office wasn’t there, bujt he 
could be there very easily. 

;)'2 Q. Isn’t it a matter of fact that outbound ship¬ 
ments were delivered here (indicating) through 
doorways in this, in this space here? A. As a general yule, 
yes. 

Q. As a general rule they were? A. As a general j-ule, 
yes. They were delivered further down, but they were 


i 
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also delivered through the door that—where my office was 
and also through the door above my office. 

Mr. Gower. For the record, this door is the north door 
of the Acme space in the freight warehouse. I suppose he 
means that. 

Bv Mr. Box lev: 

Q. But you say that generally speaking they were deliv¬ 
ered—they were not delivered through that door leading 
into your space? A. Generally speaking, no, but what few 
shipments were delivered through there. 

Q. Well, occasionallv one would come through there—A. 
Yes. 

Q. (Continuing)—by mistake; is that right? A. No, not 
by mistake. Maybe the other doors would be full that were 
up there. Maybe late in the afternoon— 

Q. I see. A. (Continuing)—the doors would be full; 
they would use that space. 

Q. Well, as a matter of fact, isn’t it true—you are a rail¬ 
road man: you worked for the Southern Railway, didn’t 
you? A. That’s right, yes. 

Q. Well, now, this frame wareroom as shown on 
33 the blueprint—that is where freight coming in there 

inbound that was dangerous, inflammable or things 
of that sort, was stored; isn’t that right? A. That was be¬ 
fore we started using it, yes. 

Q. Wasn’t that known as the Southern Railway inbound 
depot? A. Well, I don’t know that there was any particu¬ 
lar distinction between the inbound and the outbound de¬ 
pot. They were both together. 

Q. Well, the character of business that is done at an in¬ 
bound depot and that done at outbound is very different, 
isn’t it? A. Yes. 

Q. Well, didn't you—weren’t the two designated inbound 
—one was inbound, and outbound ? A. Well, I suppose you 
would sav thev were, ves. 

Q. You had a key to the frame wareroom, didn’t you? 
A. ’i cs. 

Q. Did anybody else have a key? Southern Railway 
didn’t have a key, did it? A. Yes. They didn’t have a key 
to this door, but the wareroom was inside the whole South¬ 
ern ware—Southern Railway’s depot. 



SOUTHERN RY. CO. VS. ACME FAST FREIGHT, INC 


21 


The Court. Did they claim access to it too withciut the 
key ? 

The 'Witness. Yes. They could come in through any of 
their doors and they would be inside of this ware room. 

Bv Mr. Boxlcv: 

i 

i 

Q. When you refer to the doorway through which 
34 you say an occasional piece of freight was delivered 
for outbound movement, you refer to thisj north 
doorway (indicating)? A. This door here (indicating). 

Q. That’s right within your leased space, isn’t |t? A. 
Yes, this door is within our leased space. 

Q. And delivering freight, it would not be delivered at— 

The Court. May I see that ? I couldn’t understand what 
the witness is talking about. 

Mr. Boxley. This is the doorway (coining forward to 
the bench and indicating on blueprint). 

The Court. Yes. 

Mi-. Boxley. And this is the leased space (indicating). 

The Court. Y r es. Was there a wall from your space sep¬ 
arating il from tin* remainder of the freight warerdom? 

The Witness. No. 


Bv Mr. Boxlcv: 

Q. And so any shipments that were delivered through 
that doorwav which vou identifv would have been dblivered 
to your leased space; is that right? A. That’s right, yes. 

Q. Southern Railway didn’t have any control oyer that 
space ? | 

Mr. Rives: I object to that question, your Honor. 

The Court. On what ground? 

Mr. Rives. The agreement itself under which this space 
was held has been offered in evidence. The witness is not 
competent to testify what— 

The Court. Has that been offered in evidence ? i 

Mr. Rives. Yes, your Honor. It is the thing to 
35 which this blueprint is attached. This is the agree¬ 
ment. 

Mr. Gower. Mr. Rives offered it in evidence. 

Mr. Rives. And this witness is not competent tjo testify 
as to what control the Railway had over that spacb. 

The Court. Same ruling. Let me see that. 
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(Thereupon blueprint attached to agreement was handed 
to the Court.) 


The Court. I don't recall that this map was offered in 
evidence. 

Mr. Gower. Sir? 

The Court. I didn't recall that this was offered in evi¬ 
dence. 

Mr. Rives. Yes, your Honor. 1 just offered it before 
this witness came back on, 1 believe. 

The Court. Well, it will be admitted now, then. 

Mr. Gower. 1 agree with Mr. Rives. I thought I stood 
here, and he was over here and offered it in evidence. 1 
am afraid your Honor may not have heard it. 1 heard Mr. 
Rives offer it. 

Mr. Rives. Thank vou, Mr. Gower. 

* 

The Court. I may be wrong. 


(Blueprint, together 
was marked Plaintiff's 


with agreement attached thereto, 
Exhibit '1 and received in evidence.) 


Mr. Rives. At this time 1 believe that perhaps the tar¬ 
iffs themselves have not been offered in evidence. I mis¬ 
takenly considered my statement of stipulation of the par¬ 
ties—that they could be, together with their marking by the 
pre-trial court, as sufficient, but 1 now wish to offer the 
tariffs in evidence. 

36 The Court. Thev mav be so admitted in evidence. 

* •> 

Mr. Rives. I apologize for the oversight. 

(Tariff, I. C. C. Xo. A-10600, was marked Plaintiff’s 
Exhibit 3 and received in evidence.) 


(Tariff, I. C. C. Xo. A-10623, was marked Plaintiff's Ex¬ 
hibit 4 and received in evidence.) 

Mr. Rives. Shall I proceed, your Honor? 1 think he has 
completed his re-cross. 

The Court. Plaintiff rests now, and I overrule the mo¬ 
tion. 

Mr. Gower, i didn't understand. Mr. Boxley is not re¬ 
newing his motion. 1 thought you were still to redirect. 

Mr. Rives. The only purpose— 

Mr. Gower. You were closed? 


SOUTHERN RY. CO. VS. ACME FAST FREIGHT, INC. 


23 


Mr. Rives. All my redirect was on the same question. If 

his Honor has overruled the motion, I have no— 

7 | 

Mr. Gower. And the Court considers that Mr. Bqxley 
has renewed his motion? 

The Court. I so considered. 

Mr. Gower. And the Court having overruled the motion, 
Mr. Boxley is to go ahead with his case? 

The Court. Yes. 

Mr. Rives. You may step down. 

(Witness excused.) 


Evidence on Behalf of {he Defendant 

Thereupon E. E. Brown was called as a witness 
37 for and on behalf of the defendant and, having been 

lirst duly sworn, was examined and testified as fol¬ 
lows : 

Direct Examination 

Mr. Boxley. If your Honor please, Mr. Brown has| had 
an operation to his throat, and lie does not speak witlii his 
naturally good voice, but he is going to make an effort to 
be heard. 

The Witness. I will do the best T can. 

Bv Mr. Boxlcv: 

• *■ 

! 

Q. State your name, please. A. R. E. Brown. 

Q. By whom are you employed, Mr. Brown? A. South¬ 
ern Railway. 

( t ). At what place? A. High Point. 

The Court. Just as a matter of curiosity, may I a.sk if 
that is the place where they used to have field trials? i 

The Witness. At Sodgficld, just between High Point! and 
Greensboro. 

Mr. Rives. 1 am sorry, your Honor; I meant for myjwit- 
ness to give you that. 

The Court. That has nothing to do with the case ai all. 

Mr. Gower. We don’t take anv advantage of it. 

| 

By Mr. Boxley: 

Q. In what capacity are you employed? A. T am agent 
and vardmastcr in charge of the operations. 

Q. In charge of the operations— A. Yes. 
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Q. (Continuing) —at the station? A. Yes. 

38 Q. Were you so employed in 1936 and 1937? A. 
Yes, sir. 

Q. Mr. Brown, you are familiar with the space which 
was leased to Acme— A. Yes, sir. 

Q. (Continuing) —under the agreement which is in evi¬ 
dence? A. Yes, sir. 

Q. Where is that space located on the premises of 

39 the Southern? A. It’s in our inbound warehouse 
known as the barrel house. 

Q. What do you mean when you say “barrel house”? A. 
That's where we store inflammables: gas, oiis and grease, 
paint, dye stuff, things that would ordinarily damage high 
class freight. 

Q. And that has always been used for that purpose ? A. 
Always, throughout— 

Q. And was it so used during the period from February 
5, 1936— A. Yes, sir. 

Q. (Continuing) —to February 15, 1937: is that right? 
A. Yes, sir; throughout the whole period. 

Q. Are there any facilities—no facilities in that space 
for the handling of outbound freight? A. None whatever. 
The Court. I tlfmk the testimony is quite leading. 

Mr. Gower. Sir? 

The Court. I think the questions are quite— 

Mr. Gower. Leading? Yes. 

By Mr. Boxley: 

Q. Will you state, please, whether or not any shipper 
over delivers to you there for outbound movement any 
freight through the door on the north side leading into 
Acme space? A. No, sir; there is no—no freight accepted 
there. 

Q. If anybody delivers— 

The Court. Accepted what? 

The Witness. I mean we did not receive it at that 

40 part of the warehouse. That was the inbound ware¬ 
house exclusively. 

Bv M r. Boxlev: 

+ * 

Q. Will you state, please: if a shipper should bring a 

consignment to vou there would vou refuse it? A. Well, 

* ► 7 
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there would be nobody—there would be no one there to 
accept it. There was no one in there except the Acme peo¬ 
ple. It’s possible after closing- hours somebody didn’t 
know could have come there and found their door cfpen and 
put a shipment in for the purpose of storage throughout 
the night, or something of that kind. 

Q. But you have no control over that door ? A.! No, sir. 
That was theirs. The door that would have been open after 
closed was assigned to Acme. 

Q. And, Mr. Brown, will you please state at wnat point 
outbound freight was received and handled? A- In the 
wooden structure, or known as the outbound shed, out¬ 
bound warehouse. 

The Court. Will you identify that on the plan h^re? 

The Witness. Yes, you bet. Now, this is the entire 
freight depot, of course, here (indicating). 

The Court. The entire freight depot? 

The Witness. Yes, sir. 

The Court. That is an enclosed platform ? 

The Witness. Well, it was not—it was enclosed on the 
street side, your Honor, but not on the track side.j This is 
the track side (indicating). 

The Court. T am trying to find it on the plan. 

The Witness. That is an open platform. 

The Court. Just a minute. When you refejr to the 
freight depot you refer on the plan to thiat which 
41 is marked “Enclosed Platform,” “Freight; Depot,” 
and “Frame Warehouse”? All of that is part of the 
freight depot; is that correct? 

The Witness. Yes. Now, you notice that is bri|ck. That 
is enclosed on both sides. That is inbound-^inbound 
freight depot. 

The Court. Yes. 

The Witness. Which included the space assigned to the 
Acme people. This is our outbound (indicating).| 

The Court. That is marked “Enclosed Platform”? 

The Witness. Yes, but this is an error on the part of the 
man drawing this. It is enclosed only on the street side. 
It is open on the track side. 

The Court. What method of exit is there from that en¬ 
closed platform? 

The Witness. What? 
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The Court. "What method of exit is there from that en¬ 
closed platform? How are things taken from that to he 
delivered to the consignee? 

The 'Witness. Well, you see. incoming freight is un¬ 
loaded in the inbound freight warehouse. 

The Court. Yes. 

The Witness. Which could not be delivered—be deliv¬ 
ered possibly on the day received, and that was kept out 
and locked up and handled, two different transactions. The 
outbound platform, ordinarily we would load everything we 
received during the day right here (indicating). 

The Court. IIow does that—what T am trving to find out 
is, How were the shipments spaced? What was accepted 
for shipments on that enclosed platform? 

42 The Witness. I didn't understand you. 

The Court. You say that was enclosed on the side 
furthest from the tracks? 

The Witness. That’s right. On the street side. 

The Court. Well, 1 didn't— 

M r. Boxley. The doorway. 

The Court. The door there, was it? 

The Witness. Oh, yes. 

Mr. Gower. May T ask whether there were doors? 

Mr. Hives. He just did, Mr. Gower. 

The Witness. That’s right. 

The Court. Very well. 

The Witness. But it was not used for any storage pur¬ 
poses; it was open on the track side. 

By Mr. Boxley: 


( t >. The doorways on the north side of the outbound de¬ 
pot—will you please state whether they were the doors 
through which outbound freight was delivered to the car¬ 
rier? A. Yes, sir, on this platform. 

Mr. Rives. If your Honor please, I object now to con¬ 
tinuation of this line of testimony on the ground that it has 
been testified that the shipments were delivered to the car¬ 
rier at its freight depot; and T call attention to the provi¬ 
sion of the tariff which Mr. Boxley has previously read, 
item 20 of Exhibit 3, the last paragraph in that item. It 
does not say that shipments must be delivered to that part 


of the carrier's freight depot which 


is used exclusively for 
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handling- outbound shipments. It says merely that ijt must 
be delivered to a depot at which 1. c. 1. freight is ordinarily 
loath'd in or on or unloaded from railway eafs. So 
43 even if this were exclusivelv an inbound freight 
house it would be excluded under the terms jof the 

tariff. 

The Court. Well, 1 will overrule it for the present. 

How were goods loaded on this leased space from the 
freight cars? 

The Witness. With our forces we go there and pick the 
shipments up ourselves and load it into the car. 

Mr. Rives. Now, your Honor, what shipments is the wit¬ 
ness referring to ? 

The Court. I am referring to the shipments brought by 
Hie plaintiff and put in the leased space. 

Mr. Rives. To our shipments? 

The Court. Yes. How were they loaded from the car? 
The Witness. We picked them up there in theiif space 
and loaded them with our own labor. 

By Mr. Boxley: 


Q. Mr. Brown. I hand you this paper and ask You to 
ident ify it, please. A. That is our regular form fori listing 
shipments delivered to us by the shippers at our forward¬ 
ing platform on which a refund for the pick-up charge 
would be paid if due. 

Mr. Boxley. T should like to offer this in evidence!at this 
time. 

Mr. Rives. May T see it, please? 


(The paper referred to was handed to Mr. Rivesj.) 

The Court. It may lie admitted. 

i 

(Printed form No. 2492 was marked Defendant’s Ex¬ 
hibit A and received in evidence.) 

4o After Recess j 

I 

I 

The proceedings were resumed at 1:40 o’clock pj m., at 
the expiration of the recess. 

j 

Thereupon R. E. Brown the witness under examination 
at the time of taking the recess, resumed the witnesjs stand 
and was examined and testified further as follows:! 


I 

i 
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Direct Examination—Resumed 
Bv Mr. Boxlev: 

* v 

Q. Mr. Brown. A. Yes, sir. 

Q. Will you please state where the freight of plaintiff 
was located when delivery was tendered to you? A. In 
their assigned space in their—at their place of business. 

Q. Was it transported from that place? A. By us. 

Q. What was done subsequently after tender of the de¬ 
livery? A. We went with our forces to their place of bus¬ 
iness and loaded in the several cars with our own forces. 

The Court. Well, when other shippers brought their 
shipments to be shipped, were they loaded with their labor 
or with yours? 

The Witness. Our labor; delivered to us at a different 
place and loaded by—delivered to us, and then we loaded, 

the same as—this was not delivered to us; we got it 
46 at their place of business in our depot. 

Mr. Boxlev. Will you read that? 

The Reporter (reading), “this was not delivered to us; 
we got it at their place of business in our depot.” 

By Mr. Boxlev: 

Q. By “depot” do you mean the frame warehouse? A. 
I mean the frame warehouse. I should have said the 
freight station. 

Q. Will you please state whether the space leased to 
Acme had any direct access to the tracks? A. Xo, sir. 

Q. Where were the cars placed for loading outbound 
freight? A. On the west end of the station, the platform. 

Q. The place opposite the platform of the— A. Yes. 

Q. (Continuing) —outbound depot? A. The outbound 
depot. 

The Court. May I have the plan? 

(Blueprint was handed to the Court.) 

The Court. Proceed. 

By Mr. Boxlev: 

Q. Mr. Brown, would you accept for outbound shipments 
property tendered to you in your inbound depot? A. Xo, 
sir. 
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Q. What, if anything', would you say to such a prospec¬ 
tive shipper? A. We would direct him to the outbound 
loading platform. 

Q. Do you have any facilities in your inbound de- 

47 pot for handling outbound shipments? A. No; sir; 
nothing but inbound shipments in the inbound.j 

Q. Where are your— 

The Court. Just a minute, please. Was there any bar¬ 
rier between the inbound platform and the outbound?! 

The Witness. Yes, sir. Yes, sir. There was a partition. 

The Court. Where was that partition? 

The Witness. Well, there’s a fire door on one side of 
the Acme space you see there (indicating on blueprint). 
That separates the barrel house from the—that one, ifrom 
that portion of the inbound warehouse where we store! high 
class freight. 

The Court. Where is it on the platform on this plan? 

Mr. Gower. Would it be better if Mr. Brown stepped 
around so he could—Can you step around the table; con¬ 
venient for his Honor? ' j 

The Witness. The cars are placed along here (indicat¬ 
ing). 

The Court. Wait. I mean where is the barrier ih the 
plafform itself? 

The Witness. Right here (indicating). Right in |here. 

The Court. I am not speaking about the rooms. I am 
speaking about the platform. Where is the barrier on the 
platform? 

The Witness. The platform runs—you mean oil the 
track side or the street? 

The Court. On the track side. 

The Witness. Right—runs all along. 

The Court. And there is no barrier on the track side? 

The Witness. No, sir. 

The Court. That is what I was trying to get at. j 

48 (The witness, having gone to the Court Ut the 
bench, resumed the witness stand.) 

The Court. What is this platform on the north side of 
the depot ? 

The Witness. That is for the purpose of delivering to 
the trucks, and you see there’s doors all along her^, and 
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the trucks back up here to that platform and receive their 
freight from this inbound depot. 

The Court. All right. 

The Witness. There is no platform on the street side 
down here (indicating). They back right up to the side in 
the door. 

The Court. Very well. 

Mr. I lives. Mav I ask that the witness's testimonv right 
there be read? I couldn’t hear it, your Honor. 

(The record was read by the Reporter.) 

Mr. Rives. Thank you. 

The Court. Now, when tin* plaintiff brought goods there 
for shipment did they deliver on any platform or just di¬ 
rect into their leased space? 

The Witness. We got all of their freight from their 
leased space. 

The Court. All right. They delivered it direct into that, 
and not on any platform. 

The Witness. Well, they didn’t deliver. We called there 
for it. 

The Court. What is that? 

The Witness. We went to their place to get it. 

The Court. What place? 

The Witness. Their place of business. 

49 The Court. You mean the leased space? 

The Witness. Yes, sir. 

The Court. Yes, but how did they get into the leased 
space? is what I am trying to get at. Was there any plat¬ 
form there? 

The Witness: Through a door. 

The Court. What? 

The Witness. Door on the street side. 

The Court. Then they delivered it—they put their goods 
into their leased space in the same way that ordinary ship¬ 
pers who brought their goods would deliver it to the en¬ 
closed platform: is that the case? 

The Witness. Yes. That’s where they prepared it for 
shipment, but they never delivered to us. 

The Court. 1 am not speaking about a technical deliv¬ 
ery now. I mean bringing it into their leased space. 
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The Witness. Into their door there; leased space; it 
shows—you see there. 

The Court. Directly into the door, and not up onto a 
platform ? 

The Witness. No platform. 

The Court. So this platform which you refer to on the 
north side of the freight depot is not used by them for 
that purpose? 

The Witness. The platform stopped off at the door. 

The Court. That is what I am trying to get at. 

The Witness. Yes. 

Mr. Boxley. If your Honor please, may I make a state¬ 
ment? 

The Court. What is that ? 

50 Mr. Boxley. May I make a statement here?; 

The Court. Yes. 

Mr. Boxley. Your Honor has asked the witness hdw the 
plaintiff got the freight into his space? 

The Court. Yes. 

Mr. Boxley. And the witness explained, through a! door¬ 
way on the north side which enters right onto his space. 

The Court. Yes. 

Mr. Boxley. Well, now, we contend in this case thht how 
the freight got to consignor’s place of business, whicjh was 
his space, is not material. There has been no evidence 
how it got there. 

The Court. Well, I was just trying to clear up the ques¬ 
tion as to his use of this platform on the north side, whether 
that was used by the plaintiff or not. That is whatj I am 
trving to get at. He savs it was not. 

Bv Mr. Boxlev: 

i * 

Q. Mr. Brown, did you ever pay any pick-up allcjwance 
on freight delivered to you in your inbound depot? A. Not 
that I know of; no, sir. 

Mr. Rives. Pardon me. Was your answer not thjat you 
know of? 

The Witness. We did not, because we didn’t receive any 
there. 

Mr. Rives. All right. May I cover that on crossj-exam- 
ination and waive objections at this time? 
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The Court. What is that, sir? You may cross-examine 
later. 

Mr. Rives. On—I will wait until the rest of it. 

31 By Mr. Boxley: 

Q. Mr. Brown, when pick-up allowance is claimed, does 
the Railroad have any special way in which that is han¬ 
dled? A. Yes, sir. 

Q. Do they have any special forms for that purpose? A. 
Special form I believe is 2492. 

Mr. Boxley. I think we put in evidence the form that is 
marked Exhibit A. 

The Court. Very well. 

Bv Mr. Boxlev: 

* •> 

( c ). Explain, please, to the Court— 

The Court. Let me see it if it is in evidence. I don’t 
know whether it is in evidence unless I see it. 

(The printed form referred to was handed to the Court.) 

The Court. Very well. 

Mr. Gower. Have you got Exhibit A—I just want to 
make sure that the original—that is the one marked by the 
stenographer, was it? That is your mark, sir? 

The Reporter. Yes. 

Mr. Gower. Then his Honor ought to have it. 

The Court. I have it. 

Mr. Gower. All right, sir. 

Bv Mr. Boxlev: 

Q. Will you please state to the Court the method fol¬ 
lowed in preparing this form, and its purpose? A. That 
form is used for a record of shipments transported to us 
by the shipper; and in—and where he is entitled to a refund 
for that service we enter those shipments on this 

32 form, which is special for that purpose, and that 
purpose only, and is that form which we pay out this 

money, either at the time the shipment is delivered to us 
or at the end of the month. 

Q. Is that the only record you have on shipments on 
which pick-up is allowable? A. That’s the only record that 
we make on that service. 
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Q. Did Acme ever request of you any such receipt?! A. 
No, sir. 

Q. In the absence of the use of these forms will iyou 
please state whether there is any way in which you could 
tell whether a shipper was entitled to the allowance or 
not? A. That’s the only record that is kept of it, and in 
the absence of that, why, we would not know whether we 

were due a refund or had paid a refund. j 

| 

53 Cross-Examination 

By Mr. Rives: 

Q. Now, Mr. Brown, Defendant’s Exhibit A, to which;you 
have been referred—does the shipper or the carrier fill out 
this form? A. The carrier. 

54 Q. You filled it out? A. You are talking' about, the 
form 2492? 

Q. Yes, sir; I believe that’s it. A. Yes, sir; we filled 
that out. 

Q. You didn’t require the shipper to fill that out,! did 

you? A. No; we filled it. 

7 | 

Q. In filling it out you had to decide yourself whether or 
not the shipment was entitled to the allowance, did you 
not? A. Yes, we did. We knew whether it was or not. 

Q. Well, you had to make a decision? A. We knew;lyes, 
sir. 

Q. Just answer my question yes or no. Did you have 
to make a decision? Now, whether you knew or n<|t is 
something that has to be decided in this case, Mr. Brown. 
That is the reason I insist on it. A. Yes, sir. What'was 
the question? 

Q. You filled out the form on those shipments which; you 
decided were entitled to an allowance; is that not correct? 
A. Yes, sir; that’s correct, according to the tariff. 

Q. Now, I think I understood you to say that as a igen- 
eral practice outbound shipments were not received in the 
inbound depot in which plaintiff’s space is located. A.j No. 
No. We did not receive them. •! 

Q. But that at certain times, since you closed up business 
before Acme did for the day, a shipper might leave a Ship¬ 
ment there at Acme’s door for you to ship out? A. I don’t 
recall that. I do know that our contract trucker maybe 
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one time or two times came in late and put it in 
55 there for storage purposes, and removed on the fol¬ 
lowing morning. There’s nothing accepted after 
evening outbound. 

Q. That is as a general practice? A. Well, we don't ac¬ 
cept anything there. 

Q. But those shipments which were left there, assuming 
that there were some there—and you have testified there 
were some—were not refused by you for transportation 
from High Point, were they ? A. Well, after we left there 
at night, and he accepted, we wouldn’t know anything about 
it until the next morning. 

Q. You still moved those shipments, did you not? A. We 
would get them the next morning, but I don’t recall any 
shipments. 

Q. Well, I think you— A. If our contract trucker took 
them there, why, he would move them himself. 

Q. Well, you mean that your hand truck never came 
over there even on those late shipments? A. If you 
5G have reference to any special shipment—I don’t 
know of any shipment. 

Q. Well, if I had reference to any special shipment you 
couldn’t recall it, could you? A. Well, I could from the 
record books. 

Q. Well, now, your record shows whether or not you 
went over there and picked it up? A. Shows whether or 
not not we have the shipments. It wouldn’t show whether 
it was put in there, I don’t think. 

Q. No, of course not. A. It wouldn’t be practicable. 

Q. Can you state a little more in detail what you do for 
the defendant, in a way, at High Point? A. I am the agent. 

Q. You are the boss at that depot, aren’t you? A. In 
charge of the whole thing. 

Q. In charge of the whole thing? A. Transportation. 

Q. Now, actually did you check any of the Acme ship¬ 
ments out? A. No, sir. Under mv supervision, though. 

Q. That is done under >our supervision? A. That’s 
right. 

Q. And you don’t actually know whether or not all of 
them were trucked by you by hand trucks from the Acme 
leased space, excepting what has been told to you; isn’t that 
correct? A. Yes. I know that they had no facilities, em- 
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ployed no labor, and I was on hand practically every |day. 
I never saw them move a shipment. 

57 Q. How large do you think the Acme space was ? 
A. Well, the blueprint shows that as— 

Q. I didn’t ask you what the blueprint shows. A. I don’t 
know any reason why I should remember that. 

Q. Well, you have testified, Mr. Brown, that you hjand- 
trucked all of these shipments from our space. Now^ our 
space was located inside of a part of your depot? A. Yes, 
sir. 

Q. And it was not bounded off from the rest of youjr de¬ 
pot by any wall or anything like that, but we didn’t lease 
all your depot? A. No. 

Q. Now, isn’t it possible that actually your hand truck 
may have picked up these shipments from space which we 
did not lease from you but which was actually your depot 
and adjacent to the space that we did lease from you? A. 
Well, you might have slipped a package over or piled lit on 
space. We didn’t stand there and watch to keep you jfrom 
doing it. 

Q. Keep us from doing it? A. We didn’t object to them. 

Q. I see. A. They could have put it possibly a! few 
inches over. We used the space adjacent to that oursblves 
for other freight. 

Q. How closely adjacent? A. Well, all space that we 
needed except what was assigned to them. 

Q. But you don’t recall how big their space was ? j A. I 
suppose it was twenty-five or thirty feet square, 1 pos- 

58 siblv. 

Q. And you think that every shipment that we 
shipped out was hand-trucked by your employees front that 
space to the outbound car? A. I know that it is. Wei han¬ 
dled it all. | 

Q. From a space twenty-five or thirty feet square,? A. 
Well, I wouldn’t swear to that. 

Q. Now, do you know how much of that space wajs en¬ 
closed off? And for this purpose I will say that the agree¬ 
ment shows it ten by sixteen and a third feet. A. That was 
the office part of it. 

Q. That was the office part ? A. Yes. 

Q. So that leaves a space approximately ten feet j wide 
on one side and eight and two-thirds feet wide on the other 
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side, and it is your statement that all of these shipments 
that we moved out could have been contained within the 
space that narrow? A. Could have been, yes. 

Q. That they actually were ? A. It could have been. 

Q. You don’t know whether they were or not? A. I 
didn’t— I told vou I couldn’t sav thev were. In handling 
them they could have been kicked one or two inches over on 
our side. I don’t know that. 

Q. But you actually didn’t handle them yourself? A. 
Myself? 

Q. Yes. A. Under my supervision. 

59 Q. Yes or no. Did you handle them? A. Did I 
handle them? 

Q. Yes. A. Do you mean physically or— 

Q. I mean physically. Did you check them? A. I don’t 
check freight nor truck it either. 

Q. I didn’t think you did. Were all of these shipments 
placed so they were accessible to your hand trucks? A. 
Thev were stacked. 

Q. Did vou move them bv hand truck to vour outbound 
cars? A. That’s the way we have them. 

Q. And did you move them from wherever they were 
stored, whether on our space or your space right adjacent 
to them, through the— A. Well— 

Q. —through the door to the platform and then along 
the platform to the outbound car? A. Yes. 

Q. Is it not true that in the ordinary course of railroad 
freight business cars are not always spotted precisely 
where they are supposed to be? A. Not always. 

Q. Isn’t it possible that in a great many cases your hand 
trucks moved directly opposite the door leading from the 
Acme space to an outbound car? A. That would have been 
an accident. 

Mr. Boxley. 1 beg your pardon. I didn’t hear. 

The Witness. That would have been an accident 

60 if the car had been standing there. 

Q. But when you have a whole string of cars to 
load, sometimes there would be outbound cars up there; is 
that correct ? A. We commence at the west end of the plat¬ 
form and load the cars; that’s where the empties are placed 
for that purpose in the morning. We would commence 
loading and we would fill them up all the way up. 
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Q. You testified— A. If we happened to get one op¬ 
posite that door, why, naturally we would load it because 
the platform is there, but they are rareties. 

Q. Isn’t it true that in many cases you use the sanjie car 
for an inbound and outbound movement, loading ijt out¬ 
bound as soon as it was unloaded inbound? A. That’s an¬ 
other, what you would say, something that might or j could 
happen. If we needed it, of course we loaded it. If not, 
ordinarily we had sufficient empties on outbound trabks to 
handle the business. 

Q. Now, was the Acme space located in a portion of your 
freight depot used for unloading 1. c. 1. cars? A. We Stored 
inflammables: paint and glue, freight that would likely 
damage high-class freight—that was stored in that room. 

Mr. Rives. Now, read my question to him, will you, 
please ? 

(The pending question, as above recorded, was rejad by 
the reporter.) 


The Witness. Did I answer that? 

61 Mr. Rives. 1 don’t think you did. You said you 
stored inflammables there. A. We unloaded and 
stored paints, oils, and inflammable articles, and | other 
freight. 

Q. Now, this Acme space was right next to the partition 
dividing your inbound depot from your outbound depot; 


is that correct ? A. Yes. j 

Q. Right on the dividing line? A. (The witness ljodded 
his head.) 

Q. How many depots do you have in High Point ? A. 
Freight depots ? 

Q. Yes, sir. A. One. 

Q. And this Acme space is a part of that freight klepot, 
is it not? A. They were assigned space inside of our in¬ 
bound warehouse; yes, sir. 

Q. And that inbound warehouse is part of your carrier— 
part of your freight depot, is it not? A. Yes, sir. 

Mr. Gower. If your Honor please, there is an exhibit in 
evidence here that defines definitely what the space is: 
space in freight warehouse to be leased to Acme Freight, In¬ 
corporated. Can that be overcome by the testimonjy of a 
witness here as to one thing and another ? That is jin evi- 

i 
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side, and it is your statement that all of these shipments 
that we moved out could have been contained within the 
space that narrow? A. Could have been, yes. 

Q. That they actually were ? A. It could have been. 

Q. You don’t know whether they were or not? A. I 
didn’t— I told you I couldn’t say they were. In handling 
them they could have been kicked one or two inches over on 
our side. I don’t know that. 

Q. But vou actually didn’t handle them yourself? A. 
Myself? 

Q. Yes. A. Under my supervision. 

59 Q. Yes or no. Did you handle them ? A. Did I 
handle them? 

Q. Yes. A. Do you mean physically or— 

Q. I mean physically. Did you check them? A. I don’t 
check freight nor truck it either. 

Q. I didn’t think you did. Were all of these shipments 
placed so they were accessible to your hand trucks? A. 
They were stacked. 

Q. Did you move them by hand truck to your outbound 
cars? A. That’s the way we have them. 

Q. And did you move them from wherever they were 
stored, whether on our space or your space right adjacent 
to them, through the— A. Well— 

Q. —through the door to the platform and then along 
the platform to the outbound car? A. Yes. 

Q. Is it not true that in the ordinary course of railroad 
freight business cars are not always spotted precisely 
where they are supposed to be? A. Not always. 

Q. Isn’t it possible that in a great many cases your hand 
trucks moved directly opposite the door leading from the 
Acme space to an outbound car? A. That would have been 
an accident. 

Mr. Boxley. 1 beg your pardon. I didn’t hear. 

The Witness. That would have been an accident 

60 if the car had been standing there. 

Q. But when you have a whole string of cars to 
load, sometimes there would be outbound cars up there; is 
that correct ? A. We commence at the west end of the plat¬ 
form and load the cars; that’s where the empties are placed 
for that purpose in the morning. We would commence 
loading and we would fill them up all the way up. 
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Q. You testified— A. If we happened to get one op¬ 
posite that door, why, naturally we would load it because 
the platform is there, but they are rareties. 

Q. Isn’t it true that in many cases you use the sanie car 
for an inbound and outbound movement, loading it out¬ 
bound as soon as it was unloaded inbound? A. ThatPs an¬ 
other, wlial you would say, something that might or could 
happen. If we needed it, of course we loaded it. If not, 
ordinarily we had sufficient empties on outbound tracks to 
handle the business. 

Q. Now, was the Acme space located in a portion of your 
freight depot used for unloading 1. c. 1. cars? A. We stored 
inflammables: paint and glue, freight that would jlikely 
damage high-class freight—that was stored in that room. 

Mr. Rives. Now, read my question to him, willj you, 
please ? 

i 

(The pending question, as above recorded, was read by 
the reporter.) 

i 

The Witness. Did I answer that ? 

61 Mr. Rives. 1 don’t think you did. You saijd you 
stored inflammables there. A. We unloaded and 
stored paints, oils, and inflammable articles, and j other 
freight. 

Q. Now, this Acme space was right next to the partition 
dividing your inbound depot from your outbound depot; 
is that correct ? A. Yes. 

Q. Right on the dividing line? A. (The witness nbdded 
his head.) 

Q. How many depots do you have in High Point! ? A. 
Freight depots ? 

Q. Yes, sir. A. One. 

Q. And this Acme space is a part of that freight depot, 
is it not ? A. They were assigned space inside of dur in¬ 
bound warehouse; yes, sir. 

Q. And that inbound warehouse is part of your caijrier— 
part of your freight depot, is it not? A. Yes, sir. j 

Mr. Gower. If your Honor please, there is an exhibit in 
evidence here that defines definitely what the space is: 
space in freight warehouse to be leased to Acme Freight, In¬ 
corporated. Can that be overcome by the testimony of a 
witness here as to one thing and another? That is in evi- 
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donee. This is the paper under which the space was held; it 
is descriptive of the space. 

The Court. Well, of course, the lease controls what that 
space was, as far as that goes. AVliat is the purposes 

62 of this testimony ? 

Mr. Rives. Merelv to have this witness admit that 
it was part of their freight depot. Now, they have come 
here, your Honor, and designated certain things as ware¬ 
houses and other things as inbound houses, and I merely 
wanted to get it— 

The Court. You want to show that it was used as part of 
their additional space? 

Mr. Rives. Yes, your Honor. 

The Court. Well, I guess vou can do that. 

Mr. Rives. 1 just don’t want to be precluded by certain 
rules. 

The Court. I say you can show, if you can, that it was 
used as a part of their space— 

Mr. Rives. That is all I am attempting to do. 

Mr. Gower. I ought to be fair. The Act reads: “part 
of.” 

The Court. I said that that is in the agreement. 

Mr. Gower. Yes. All right. 

The Court. It is a question of what was done. 

Mr. Gower. All right, sir. 

Q. I think you testified already—1 will ask you again— 
that you received the shipments involved in this case on 
this space located in your depot; is that correct? A. Re¬ 
ceived what shipments ? 

Q. The shipments that are involved in this case, the Acme 
shipments. A. We picked it up in their space; yes, sir. 

Q. When you sav “picked it up’’ vou mean vou— 

63 A. We— 

Q. —moved it by hand truck from that space to the 
outbound car; is that correct ? A. That is right. 

Q. You used nothing other than hand truck, did you? A. 
We have what is known as a four-wheel float. 

Q. What is a four-wheel float? A. That is just a flat 
truck with no tongue or—it’s a truck. 

Q. And what is the motive power? A. Man power. 

Q. Yes. A. Just like the two-wheel truck. 

Mr. Rives. That is all. 
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Redirect Examination 

! 

By Mr. Boxlev: 

Q. Mr. Brown, can you state whether the tariff requires 
freight on which pick-up is to be allowed, to be receipted 
for ? 

Mr. Rives. Objection, your Honor. The tariffs kre in 
evidence. 

i 

The Court. Sustained. 

Bv Mr. Boxlev: 

« * 

Q. I believe you testified on cross-examination that oc¬ 
casionally the contract trucker might put a shipment jin the 
inbound depot for shipment. Whom do you mean by your 

contract trucker? A. That’s—that’s the con-the trucker 

that picks up for us. We employ him to go out and get 
these shipments. 

64 Q. So— A. He hauls shipments to the depot. 

Q. Then, those shipments that you testifiecj were 
occasionally delivered to the inbound depot were shipments 
which you had picked up? Is that right or not ? A. That’s 
right—which he had picked up for us. 

Q. Now, 1 believe that you testified that occasionally your 
employees may have picked up a piece of freight just out¬ 
side of Acme’s leased space— A. That could havb hap¬ 
pened. 

Q. —for movement to the outbound cars? A. Yes} sir. 

Q. If that is so, state whether or not the freight was still 
within the confines of the inbound depot. A. It was.; 

Q. Wherever—I think you testified on cross-exam illation 
that occasionally there may be a case where an outbound 
car was located opposite Acme’s space? A. Well} if it 
would—if it would have possibly been unloaded there, you 
see, it was a load—inbound load made empty at thatjspace. 
Then if we didn’t have sufficient cars we would possjibly— 
we have loaded them there. 

Q. But Acme’s—State whether Acme’s space wgs di¬ 
rectly accessible to the platform. A. No. 

Q. 1 believe you testified on cross-examination that this 
space in which Acme was located was in the depot building ? 
A. It was, yes. 


i 
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65 Q. Are the functions of an outbound depot and 
those of an inbound depot different ? A. Yes, sir, en¬ 
tirely different. 

Q. Are any of the transactions carried on in an outbound 
depot carried on in an inbound depot? A. Xo, sir. 

Mr. Boxley. That is all. 

The Court. Any further questions ? 

Mr. Rives. Yes, if your Honor please. 

Re-cross Examination 

By Mr. Rives: 

( t ). How inaccessible was the Acme space to tin* platform ? 
A. Their space did not reach the door, as shown by the 
blueprint. 

Q. It was immediately continuous, however, to, and a 
part of, floor space which opened on to the platform? A. It 
not be inn used for anything else, net out there, like we do. 

(The answer was read by the reporter.) 

The "Witness. It* there is nothing stored there between 
their space and the platform. 

Q. Xow. you picked up by hand truck these shipments at 
that space, did you not? A. Yes, sir. 

Q. "Well, just how did you got them to the outbound plat¬ 
form if things were stored in the way? A. I said if they 
were stored, if there had been anything in the way, we had 
to move it, of course, to get in there. 

66 Q. Actually yon attempted to keep the way open ? 
A. If we was going to truck in and out we would have 

to do that, yes. sir. 

Q. Do you recall any shipments made over the Southern 
Railway from High Point bv High Point Overall Company? 
A. Yes*. 

Mr. Boxley. 1 am sorry. 1 didn't hear the question. 

Mr. Rives. Read it. 

(The pending question, as above recorded, was read by 
the reporter.) 

A. Yes, we picked up at the place of business regularly. 
Q. Xow, during this period did they ever bring any ship¬ 
ments to your freight depot? 
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Mr. Boxley. Well, wait. What is the pertinency of this 
line of questioning? 

Mr. Rives. Yes, sir; the pertinency is purely on this ques¬ 
tion of their receiving shipments at the so-called fnbound 
portion of the depot. 

67 The Court. Did they ever bring any shipments to 
your freight depot? is the question. 

The Witness. No, sir. We picked it up. 

Q. Did Adams-Millis Company ever bring any jto you? 
A. They hauled their own freight to us. 

Q. Did thev ever deliver any at this inbound place ? A. 
No. 

Q. After hours ? A. Not that I know of. 

Q. Not that you know of ? A. I do not know of it. I’d 
say no. 

Mr. Rives. That is all. 

68 Mr. Boxley. That is all. We have one more wit¬ 
ness, vour Honor: Mr. Koontz. 

(The witness left the witness stand.) 

| 

Thereupon I. L. Koontz was called as a witness for and in 
behalf of the defendant, and, having been first duly sworn, 
was examined and testified as follows: 

i 

Direct Examination 

By Mr. Boxley: j 

Q. Will you state your full name, please? A. I. L. 
Koontz. 

Q. By whom are you employed, and if so, if employed, 
where? A. By the Southern Railway at High Point, North 
Carolina. 

Q. Were you employed by Southern Railway at High 
Point during the period from February 5, 1936, through 
February 15, 1937? A. Yes, sir. 

Q. In what capacity? A. As a clerk. 

Q. In the performance of your duties did you have any 
connection with Acme Fast Freight, the plaintiff! 
case? A. Yes, sir. Tt was my assigned duty to check and 
supervise the loading of the Acme freight ? 

Q. Where was this freight located when Acme tjendered 
delivery to you? A. On the floor around adjacent jto their 
office, in this barrel house of the freight station. 


! 
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69 Q. Was it or was it not on their space, their leased 
space ? A. So far as I know. 1 am not familiar with 

exactly the lines of their space. I wouldn’t know just what 
they was. 

Q. Was all of it within the confines of the frame ware- 
room or the barrel house, as you term it— A. Yes, sir. 

Q. —located within your inbound depot ? A. Yes, sir. 

Q. What did you do with the freight ? A. I checked it 
and—and afterwards came and got it, and I stayed there 
to see that it was all trucked out and moved it—and that 
was moved off of the space after it was checked. 

Q. Trucked out to the outbound cars; is that what you 
mean? A. Yes, sir. Trucked out into the outbound car. 

Mr. Boxlev. That is all. Take the witness. 

The Court. Any cross-examination? 

Cross-examination 
By Mr. Hives: 

Q. You say you don’t know how large the Acme space 
was? A. No, sir; 1 don’t know the confines of it. 

Q. Was it your understanding that they had some space 
beyond the confines of the office? A. Yes, sir; that’s my 
understanding. 

(*>. Now, approximately how far from the office wall did 
your hand trucks take the Verne shipments which you 
trucked to the outbound cars ? A. You mean how far 

70 we handled them— 

Q. No, sir; I am sorry. How far away were they 
from the wall when you got them with your hand truck? 
A. From the wall of the Acme office? 

Q. Yes, sir. A. Well, they usually started right around 
the office and reached back. I'd say, oh, just ten or fifteen 
feet, ten feet, i wouldn’t—I wouldn’t know exactly. 

Q. How many times a day did you check this freight ? A. 
Well, I just checked it once. 

Q. Each package? A. Each package once; yes, sir. 

Q. Did you stand there and check each package as it came 
through? A. No, sir. 

Q. Did you allow the packages to accumulate before you 
checked them? A. Yes, sir. 
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Q. How? At what periods did you make your eliepk dur¬ 
ing 1 the day? A. At three o’clock and from then jo five, 
usually. 

Q. You stayed there from three to five; is that correct? 
A. Not all the time. 

Q. Now, at three o’clock, then, there were ready for your 
checking- all the Acme outbound freight of that dav; is that 
correct ? A. No, sir. 

Q. AY hat is the situation? A. Well, there Were— 

71 Q. At three o’clock? A. There were just pertain 
shipments that were all right, i would go thejre and 

find out from them what shipments were ready to go^ check 
those shipments then, and there were other shipments that 
had to wait until the close of their day. 

Q. Why? A. Well, they were minimum shipments of a 
kind that were liable to change the labels on them fnjnn one 
destination to another in order—if these shipment!* were 
built up from a small under-hundred-pound—enoiiigh to 
have a hundred pounds, they were cut loose from one ship¬ 
ment and relabeled to another destination. They wouldn’t 
release those shipments until the close of the day’s business. 

Q. So that they would have enough— A. So that they 
would know .just how they were—what they were going to 
receive. 

Q. So then at the close of the day’s business there! would 
be quite a bit of freight accumulating around there? A. 
Oh, yes. 

Q. Would vou sav that at anv time it extended as far 
awav as twentv or twentv-fivo feet from the office space— 
from the office wall? A. 1 wouldn’t think that much; 

Q. Now, was there any mark on the inbound depoit floor 
on which this space was located to indicate the limits of that 
space? A. You mean a visible mark on the floor? I 
Q. Yes, sir. A. No, sir; not that I know of. i 

72 Q. So you didn’t know when you were on the space 
and when you were off the space? A. Not theiaetual 

assigned space, no, sir. 

Mr. Boxley. .Just one question. 

Mr. Hives. Wait a minute, sir. I have one more; ques¬ 
tion. 

m 

Mr. Boxley. Oh. I beg your pardon. 
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Bv Mr. Rives: 

Q. Did you have anything to do with storing inbound 
freight in this house in which the space was located? A. 
Nothing other than I did check out the inbound freight into 
the warehouse, out of the cars into the warehouse. 

Q. Would you know how closely that was stored to the 
Acme office? A. Well, onlv just bv noticing now and then. 
I— 

Q. Did you ever notice that, now and then ? A. I couldn’t 
be just definite about it. 

Q. What is your recollection now? A. It seems to me 
that that freight covered from, say, half of the space of 
that entire room on up. 

Q. On up. Just depending on the flow of the traffic? A. 
That’s right, as to how much was in there. 

Q. Do you know whether or not it was ever stored within 
ten or fifteen feet of the Acme space in a rush period? A. 
Yes. 

Q. It was within ten or fifteen feet of the Acme office 
wall? A. You mean their space now—I don’t know 

73 exactly where their line was. 

Q. No, 1 understand that. Just regarding the 
proximity of this inbound freight which you stored in rush 
times to their office wall. A. I’d say it was within fifteen 
feet; that’s an estimate, of course. 

74 Q. When you had a rush traffic, you had to put it 
wherever you could; is that correct? A. Yes. 

Q. And since you didn’t know where the line was, you 
didn’t try too hard to avoid going over it as long as they 
didn’t object? A. No: I didn’t—I didn’t have any super¬ 
vision over where they put the freight in the warehouse. 

Q. You did check it in? A. I just checked it from the 
cars into the warehouse. 

Q. Was your house ever full ? A. Well, fairly so. 

Q. Do you recall ever having to move any freight, or of 
any of the employees of the Railway having to move any 
freight, so that the hand trucks could get from this space to 
the door on the outgoing platform? A. Yes, I have known 
of it. 

Q. And would that be the time when the house was prac¬ 
tically full of freight? A. Well, yes; it could be that or it 
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could bo smother wav. I wouldn't know how to answer that 
exactly. This freight could be in the way when it wfasn’t 
full, for that matter. 

Q. You mean it may have just been put in the way -when 
the rest of the house was empty? A. Well, it may! have 
been there when other shipments was in the way in aujother 
place, and they would be moved away. 

Q. It would be put there in front of the door, though, 
usually only when the rest of the house was full— A. iThat 
would be— 

75 Q. (Continuing) —because you don’t stop up 
doors, do you ? A. Yes, sir. That would be the rea¬ 


son. 

Q. Now, you saw how these shipments were taken from 
the Acme space ? A. Yes, sir. 

Q. And that was by hand truck— A. Yes, sir. 

Q. (Continuing) —to the outbound cars? 

The Court. He has gone over all that before. 


By Mr. Rives: 


Q. Now, were you receiving clerk, or was your sole jduty 
with respect to the Acme freight? A. I was a clerk in the 
office, and this was one of the duties assigned to me, was to 
check the Acme freight and to assist on the outbound plat¬ 
form. J 

Q. Did you hear the testimony of Mr. Brown? A. jYes, 
sir. 


Q. Now, did you ever check any shipments outbound! that 
were brought in after hours up there at this inbound door 
opposite the Acme space? A. No, sir. 

Q. Did you go off duty before tin* Acme office closed t A. 
Yes, sir. 

Mr. Rives. That is all. 


R ed i reet Examination 


Bv Mr. Boxlev: 

* * ; 

Q. If any shipments were picked up by you out- 
70 side of Acme’s leased space and trucked to the j out¬ 
bound cars, will you please state whether or not they 
were, notwithstanding, still within your inbound depot?! A. 
I didn’t get just the meaning— 


I 
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Q. You never picked up a shipment—Will you state 
whether you have ever handled a shipment from any place 
to the outbound ears other than from your inbound depot? 
A. You mean Acme shipments? 

Q. Yes. A. No. Only from their place around there 
where they used. 

Mr. Boxlev. That is all. 

Re-cross-examination 

Bv Mr. Rives: 

% 

Q. One further question is all. Do you recall whether or 
not the Acme shipments were not, as a matter of fact, 
stacked against the far wall of this house near the—next to 
the platform? A. Usually from their office along that wall, 
yes, sir, out. 

Q. Toward the door ? A. Toward the doorway. 

Q. Leading to the platform up beside the tracks? A. 
Along the wall, yes, sir, from beginning at the office across 
toward the door—toward the door side. 

The Court. Now will you indicate on this plan what you 
mean there? I didn't locate it. This is the plan here, Ex¬ 
hibit 2 (indicating). 

77 (The witness approached the bench.) 

The Witness. This is the— 

The Court. This is the leased space there (indicating), 
and this is the room in which the leased portion was. 

The Witness. Of course, that is just a room. Now, the 
freight was between here and toward this side, if this is the 
track side (indicating). 

The Court. This is the track side (indicating). 

The Witness. This is the track side ? 

The Court. This is the track side. 

The Witness. This is their space (indicating). It was 
between here and toward this side. 

The Court. Yes. He indicates that it was along the west 
wall, from the office door down to the wall next to the track 
side. 

Mr. Rives. May I ask a question here? 

The Court. Yes. 


SOUTHERN RY. CO. VS. ACME FAST FREIGHT, INC. 


47 


By Mr. Rives: 

| 

Q. Then it was not— you say it was not along this >vall ? 

The Court. He said, as 1 understood his testimony-!— 

The Witness. It was usually beginning—this is their 
office—against this wall of their office, and up here inj this 
corner is this space right across here toward this side oif the 
building, which is the track side (indicating). 

By Mr. Rives: 


Q. Did it ever reach this wall here (indicating)? 

Mr. Boxley. That is not a wall. 

The Court. That is not a wall. 

Mr. Boxley. That is the limit of your space.! 

78 Mr. Rives. Oh, here is the wall here (indicating). 
Did it ever reach this w 7 all here? 

The Witness. Possibly sometimes, yes, sir. 

Mr. Rives. That is all. 

Mr. Boxley. You don’t know of any time when it did? 
The Witness. I couldn’t say at this time, no, sir. 

Mr. Boxley. That is all. 

The Court. That is all. 

j 

Joseph Marks was called as a witness for and on behalf of 
the defendant and, having been first duly sworn< was 

79 examined and testified as follows: 


Direct Examination 


Bv Mr. Boxlev: 

I 

Q. Will you please state your full name? A. Jdseph 
Marks. 

Q. By whom are you employed? A. Southern Railway 
System Lines. 

Q. How’ long have you been so employed? A. I jhave 
been employed by the Southern Railway for the past tlfirtv- 
three years. 

Q. In what capacity are you employed? A. I am chief 
commerce agent, Southern Railway, which is a department 
of the freight traffic. I have charge of litigation involving- 
freight rates before the Interstate Commerce Commission 
and other regulatory bodies. 

Q. Are you a member of this bar? A. Yes, sir, I am.! 


i 
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Q. State whether your duties involve the making of rates. 
A. Y’es, sir. 

Q. And promulgation of tariffs? A. Yes, sir. 

Q. Did you have anything to do with the pick-up tariff 
involved in this ease? A. Yes, sir. I considered many of 
the phases necessary in the making of the tariff and partic¬ 
ipated in all the conferences regarding establishment of 
the tariff. 

Q. Will you please state to the Court the circumstances 
leading up to the establishment of this tariff ? A. Well, the 
pick-up tariff was designed to enable the railroads to 
80 meet the competition of the motor carriers in the 
transportation of merchandise freight; that is freight 
in less than carload quantities. For many years the rail¬ 
roads transported all merchandise freight. Of course, the 
owners of property have always transported a small por¬ 
tion of their own business in their own trucks; and with the 
advent of the motor carrier competition the railroads found 
that they were encountering serious competition for the 
transportation of merchandise freight, but we then gave 
consideration how to meet this competition. Of course, the 
rates of the two competing forms being the same, it was a 
question of service. The motor carriers picked up freight 
at the shipper's place of business and delivered it at the 
consignee's place of business. Under the railroad tariffs 
they applied from station to station, so that a shipper had 
to bring his freight down to the depot and the consignee 
come and get it. We were convinced that the only practical 
way to meet the competition was to extend the service of the 
railroads to the door of the shipper and to the door of the 
consignee. 

83 Eriflenee in Rebuttal on Behalf of Plaintiff 

Thereupon J. H. Royal was recalled as a witness for and 
on behalf of the plaintiff in rebuttal and, having been pre¬ 
viously duly sworn, was examined and testified further as 
follows: 

Further Direct Examination 
By Mr. Rives: 

Q. Did you personally handle the shipments involved in 
this case ? A. Yes. 
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84 Q. All of them? A. You mean did I— | 

Q. Yes. A. I don’t quite understand whatj you 

mean. 

Q. How many were employed there in the Acme office? 
A. Just one other clerk beside mvself: two of us. 

Q. So for the plaintiff you or he handled all these Ship¬ 
ments? A. That's right, yes. 

Q. Now, do you think you handled as many as hajlf of 
them yourself? A. Yes. 

Q. After you prepared these shipments for transporta¬ 
tion by the defendant where were the packages themselves 
placed? A. They were placed—we started usually jback 
against a back wall, stacking them as high as we <[ould 
reach. 

Mr. Rives. Now let’s get that blueprint and show his 
Honor just where you are talking about. 

The Court. Which is the wall? 

The Witness. The wall next to the track. 

The Court. The south wall? 

The Witness. That’s right, the south wall next tcj) the 
track. 

Mr. Rives. Take the larger. 

The Court. This is the large one (indicating). 

The Witness. We usually started stacking them against 
this wall (indicating) as high as we could reach, and ithen 
come around this wall (indicating) and fill in all this space 
over here. 

The Court. All right. 

85 By Mr. Rives: 

Q. Now, you did not, then, start stacking them against 
your office wall? A. No. As a matter of fact, there was a 
coal bin next to the office wall, and our scales set here. We 
had to keep the scales clear, of course, to weigh the various 
packages. 

Q. Now, how much space did the coal bin and scales (take 
up out in this direction (indicating) ? A. Approximately 
five feet; four or five feet. 

Q. And in this direction (indicating)? A. Was next to 
this wall. 

The Court. Now, who did the weighing of the articles? 


i 
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The Witness. Well, whichever one of us happened to be 

handling the particular shipment. 

The Court. I mean von or vour associate. Were those 

* • 

weights accepted by the railroad company, or did they 
weigh them again? 

The Witness. Our weights were accepted by them. 


By Mr. Rives: 

Q. T)itl they weigh these shipments? A. Xo. 

(>. Xow, did the men operating the hand trucks of the 
Southern Railway ever take any shipments off your space 
for movement to the outbound cars? A. Did they ever take 
any ? 

Q. Yes. A. Yes. 

Q. Under what circumstances? A. Sometimes late in the 
afternoon we would label the shipments right where 
S(i ihev were unloaded from the truck, and tliov would 
be loaded direct from there into the cars and with¬ 
out being moved by us, but that was just late in the after¬ 
noons when the last several packages were received. 

Q. And prior to that time had all the other shipments 
been loaded into the cars? A. Most of the time, yes, the 
rest of the shipments had already been loaded. 

Q. In other words, when they caught up with you they 
came and got them from your space; is that it? A. That’s 
right. 

Q. Xow, what were vour hours there? What hours were 
you on duty? A. Bight to five. 

Q. Hverv dav? A. That’s right. 

Q. Do you know what time the Southern Railway closed? 
A. Eight to five. 

Q. Eight to five. 

Mr. Rives. That is all. 


further Cross-Examination 


Bv Mr. Boxlev: 

• * 

O. Mr. Royal, you say that after you checked your freight 
you stacked it over against the south wall of the inbound 
depot? A. That’s where we would start stacking it in the 
morning and then stack all around the wall. 

Q. You stacked it after you checked it? A. After we 
labeled it. 
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Q. After you labeled it? A. That’s right. 

87 Q. You stacked it over there on space that—leased 
to you? A. That’s right. 

Q. In other words, you used space you had no right to 
use? A. AYc delivered the shipments to the railway icom- 
pany. 

Mr. Rives. I object to that. 

The Court. Sustained. Is that all, now? 

Mr. Boxley. Yes. 

Mr. Rives. Yes, that is all the evidence, your TIonojr. 
The Court. As far as the question of jurisdiction isj con¬ 
cerned, if this action could not be maintained on the basis 
of an implied contract I don’t think the Municipal Court 
would have any jurisdiction, and this court would, so I am 
inclined to think that this court has jurisdiction on thej gen¬ 
eral merits of the case. How long do vou want? 

C* 4- | 

Mr. Rives. Did you say how long? 

The Court. Yes. 

Mr. Rives. I think approximately twenty minutes. 

The Court. Well, then I will hear you tomorrow morjning. 

Mr. Rives. Ten o’clock. Ten o’clock tomorrow moruing? 

The Court. Yes. 

Mr. Rives. Thank vou. 

* 

Mr. Gower. Your Honor will give us the benefit (if an 
unnecessary exception to the ruling just made about juris¬ 
diction ? 

The Court. Oh* ves. If vou can show me anvthing else 

7 4 4 4 ~ 

tomorrow morning— 

88 Mr. Gower. Sir? 

The Court. If vou can show me anv other reason 
* * 

tomorrow morning. 

Mr. Gower. I don’t know that we can, Judge. I doubt it. 
Mr. Rives. May I ask this, your Honor: Do you djesirc 
cases on the point, or is this ruling final? 

The Court. On what? On the jurisdiction? 

Mr. Rives. The jurisdiction point. 

The Court. My view is final on the question of jurisdic¬ 
tion. I finally rule on the question of jurisdiction. 

Mi-. Gower. Yes, and we are having an exception, if| that 
would be necessary. Thank you. 

The Court. I don't think that point was raised b\f the 
defendant, was it? (Laughter) 
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('Whereupon, at 2:50 o’clock p. in., an adjournment was 
taken until tomorrow, Tuesday, April 9, 1940, at 10 o’clock 
a. m.) 

89 Endorsed: Filed May 21 1940 Charles E. Stew¬ 
art, Clerk 

An agreement, made and entered into this 28th dav of 
July, 1932, by and between 

Southern Railway Company, a corporation organized 
and existing under and bv virtue of the laws of the State 
of Virginia, hereinafter for convenience styled the Railway 
Company, party of the first part; and 

Acme Fast Freight, Inc., a corporation organized and 
existing under and by virtue of the laws of the State of 
Delaware, hereinafter for convenience styled the Licensee, 
party of the second part; 

Witncsseth: 

That the Railway Company, for and in consideration of 
the rentals herein agreed to be paid to it by the Licensee, 
as hereinafter stated, and of the covenants of the Licensee 
upon its part to be kept and performed, as hereinafter 
expressed, hereby gives and grants unto the Licensee the 
right or license, determinable as hereinafter expressed, to 
occupy and use, to facilitate the handling of the business of 
the Licensee, a certain room or space in the freight depot 
building of the Railway Company, in dimensions 20 feet 
by 25 feet, at High Point, in the State of North Carolina: 
the location of the same being substantially as shown in 
red upon the blue print of sketch dated July 15, 1932, 
hereunto annexed and made a part of this agreement. 

And the Licensee hcrcbv covenants and agrees in con- 
sideration of said license: 

1. That it will yield and pay unto the Railway Company 
the rent or sum of One Hundred Dollars ($100.00) per an¬ 
num, payable in advance, on the day of the date hereof in 
each year during the life of this agreement; and in addi¬ 
tion to said rental, the Licensee shall pay unto the Railway 
Company such proportion of the cost to the Railway Com¬ 
pany of all necessary heat, light and water supplied by the 
Railway Company to said premises as the Railway Com¬ 
pany may deem to be fair and equitable; or if so agreed by 
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the parties hereto, such cost may be fixed and determined 
and a stipulated sum to cover same may be added 'to the 
fixed rental in such case. 

2. That this license is a personal privilege to the Li¬ 
censee hereunder, and shall not be transferred or assigned, 
without the consent, in writing, of the Railway Company; 
nor shall the Licensee, without such consent, pernpt the 
said premises to be used for any purpose by any! other 
person. 

3. That it will pay all taxes, licenses or other charges 
which may be assessed or levied upon the business con¬ 
ducted or property, fixtures or improvements placed or 
maintained by the Licensee upon the said above described 
premises of the Railway Company, or against the Raiiwny 
Company by reason of the location of such business,! prop¬ 
erty, fixtures or improvements of the Licensee upop said 
premises of the Railway Company. 

4. That it will, enclose a portion of the space hereby let 
to the Licensee, in dimensions 10 feet by Ifi feet 4 jnches, 
with a good substantial partition of such material as may 
be approved by the Railway Company, for office purposes, 
and so maintain the same, at all times thereafter during the 
life of this agreement, at its own cost and expense and in 
a manner satisfactory and acceptable to the Railway Com¬ 
pany; it being understood that the work of enclosing said 
space shall, at all times during its progress, be subject to 
the inspection and supervision, and upon its completion, to 
the approval, of the proper officer of the Railway Company. 

5. That it will, at all times during the life of this 
90 agreement, keep the said premises clean anil free 
from inflammable material, and as a condition of 


this agreement, in consideration of which the Railway 
Company leases the said premises to the Licensee, ijt does 
further covenant and agree to bind itself to faithfully 
comply, and to cause its servants, agents and employees 
faithfully to comply, with all such reasonable ruhfs and 
regulations as may be prescribed by the Railway Company, 
looking to the prevention of fires and compliance with in¬ 
surance contracts and policies; the Licensee hereby jagree- 
ing, moreover, that it will immediately, at any lime, comply 
with any suggestion or requirement of any Insurance In¬ 
spector of the Railway Company, looking to the enforce- 
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liient of the said rules and regulations, and will use its best 
efforts at all times for the prevention of fires; the Insurance 
Inspectors of the Railway Company to have the right at 
any and all reasonable times to enter the said premises for 
the inspection thereof. 

6. That inasmuch as the use by the Licensee of property 
of the Railway Company in exercise of privileges herein 
granted may create risks of fire or other loss, injury or 
damage which would not accrue except for such use, and 
the Railway Company would not grant said privileges ex¬ 
cept upon the condition that it shall be protected against 
any risk so created, the Licensee, in consideration of said 
privileges and with warranty of its authority so to do, 
covenants hereby to protect and indemnify the Railway 
Company and save it wholly harmless from the conse¬ 
quences of any property loss or damage, death or personal 
injury whatever, accruing or suffered or sustained from or 
by reason of any act, negligence or default of the Licensee, 
its agents, servants or employees, in or about or in connec¬ 
tion with the exercise of the privileges hereby granted, or 
which mav in anv manner or to anv extent be attributable 
thereto or to the presence of any goods, wares, merchan¬ 
dise or other property of the Licensee or others using said 
premises as tenants or patrons of the Licensee on said 
premises of the Railway Company, and whether or not 
negligence on the part of the Railway Company, its ser¬ 
vants or employees, may have contributed to the loss, in¬ 
jury or damage, except that the Licensee shall not be held 
responsible for any loss of life or personal injury, or dam¬ 
age to cars or property of the Railway Company, accruing 
from its own negligence, without fault of the Licensee, its 
servants or employees. 

And it is Mutually Covenanted and Agreed: 

7. That either party hereto may terminate this agreement 
at any time hereafter by serving upon the other sixty (60) 
days’ notice, in writing, of the election to terminate the 
same; in which event, upon the taking effect of such notice, 
the Licensee will vacate said premises of the Railway Com¬ 
pany and restore the same to their condition existing prior 
to the occupation and use thereof by the Licensee; or, in 
default thereof, the Railway Company may bring an action 
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to require the Licensee to vacate said premises or may it¬ 
self re-enter upon said premises and restore the condition 
thereof, at the expense of the Licensee. 

8. It is understood and agreed that the right of the Rail¬ 
way Company to revoke this license and require the Li¬ 
censee to vacate said premises, by notice as aforesaid, shall 
always obtain, notwithstanding payment of rental in ad¬ 
vance and full compliance by the Licensee with all of its 
covenants in this agreement contained; the Railway Com¬ 
pany hereby agreeing that it will, if demand be made {ipon 
it by the Licensee, in the event of the revocation of! this 
license, refund to the Licensee the unearned portion of any 
rental which may have been paid in advance by the Li¬ 
censee. 

In witness whereof, the parties hereto have executed 
these presents, in duplicate, each part being an 
91 original, as of the day and year first above written. 

Duly witnessed. 

SOUTHERN RAILWAY COMPANY, 
By H. W. MILLER, j 

Vice-President. 

ACME FAST FREIGHT, line., 
By THOMAS A. BRADLEY, 
President. 


GUY E. MAULDIN 
Assistant Secretary. Southern 
Railway Company. 


95 Southern Railway I. C. C. No. A-l 0600.—Pick- | 

Up and Delivery Tariff. 

Rules and Regulations. J 

Item 10. Subject. General Application. Subject toi the 
rules, regulations and charges provided in this tariff, on 
shipments of freight moving at less carload or any quantity 


Duly witnessed. 
(Seal) 


P. H. 28387. 

A true copy—teste: 


Washington, D. C. 
August 4, 1932,—A. 


I 
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rates or ratings, and handled by these lines from or to sta¬ 
tions shown on pages 7 to 9, inclusive, the following will 
apply: 

Pick up service as defined in Item 20 will be performed 
at stations shown on pages 7 to 9, inclusive, without addi¬ 
tional charge above the tariff rate as provided in tariffs 
lawfully on file with the Interstate Commerce Commission 
or ])roper state commission, or in lieu thereof an allowance 
as provided in Item 210 will be made to consignor who 
elects to make his own arrangements for delivery to car¬ 
riers freight depot. 

Delivery service as defined in Item 20 will be performed 
at stations shown on pages 7 to 9, inclusive, without addi¬ 
tional charge above the tariff rate as provided in tariffs 
lawfully on file with the Interstate Commerce Commission 
or proper state commission, or in lieu thereof an allowance 
as provided in Item 210 will be made to consignee who 
elects to make his own arrangements for delivery from car¬ 
rier's freight depot. 


Item 20. Subject. Definition of Terms. The term “Pick- 
Up Service,’' as used in this tariff, refers to the service of 
the carrier involved in calling for and collecting freight, 
and receipting therefor, from a dock, platform, or doorway 
directly accessible to highway vehicles, at consignor’s 
warehouse, factory, store, or similar place of business; and 
includes transportation therefrom to the premises of the 
carrier's freight depot. 

The term “Delivery Service,” as used in this tariff, re¬ 
fers to the service of the carrier involved in transporting 
freight from the premises of the carrier’s freight depot, 
and the delivery thereof to a dock, platform, or doorway 
directly accessible to highway vehicles, at consignee’s ware¬ 
house, factory, store or similar place of business. 

The term “carrier” as used herein, refers to the carrier 
receiving the shipment from the consignor or the carrier 
delivering the shipment to the consignee, as the case may 
be. 

The term “Carrier’s Freight Depot” means the Freight 
Depot or Freight Station located on and served by the 
tracks of the participating carrier and at which less than 
carload freight is ordinarily loaded in or on or unloaded 
from railway cars. 
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Item 40. Subject. Area in Which Service Will be Ac¬ 
corded. Except as otherwise specifically limited or | indi¬ 
cated herein, the Pick-Up or Delivery Service will bej con¬ 
fined to the corporate limits of the city or town of the origin 
or destination station. 

At stations not located within incorporated cities or 
towns, the Pick-Up or Delivery service will be confined to 
locations within a radius of one mile from carrier’s fijeight 
depot, unless otherwise specifically provided. 

Where distances are used to describe the Pick-Up or De¬ 
livery limits, such distances shall be computed via the 
shortest route over streets, roads or roadways available 
to highway vehicles from or to the carriers freight depot. 

Where this tariff authorizes Pick-Up or Delivery Sejrvice 
at locations beyond the limits provided in this item, the 
service will apply at directly intermediate locations. ; 

Item 50. Subject. Impracticable Operation. Nothing in 
this tariff shall require the carrier to Pick-Up or Deliver 
freight at locations at which, on account of condition of 
streets or alleys, it is impracticable to operate highway 
vehicles. In such instances Pick-Up Delivery Servic'd will 

be made at the nearst accessible location to be designated 

° | 

by the shipper or receiver. 

| 

97 Item 210. Subject. Allowances to Consigner or 
Consignee. When the consignor elects to make his 
own arrangements for the Pick-Up Service authorized here¬ 
in, an allowance of 5 cents per 100 pounds will be made to 
such consignor for such service, subject to the conditions 
and exceptions in paragraphs (a), (b), (c) and (d) below. 
Said allowance will be made only on shipments which are 
delivered and unloaded by the consignor on candor's 
freight depot platform or in carrier’s freight depots and 
receipted for by the carrier at the freight depot located on 
or served by the tracks of said carrier. 

When the consignee elects to make his own arrangements 
for the Delivery Service authorized herein, an allowance 
of 5 cents per 100 pounds will be made to the consignee for 
such service, subject to the conditions and exceptions in 
paragraphs (a), (b), (c) and (d) below. Said allowance 
will be made only on shipments which are accepted bjr the 
consignee at the carrier’s freight depot located on or served 
by the tracks of said carrier. 
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(a) Allowances will be computed on the basis of the 
weight on which the freight charges are assessed, except 
that a minimum allowance of 5 cents will be made when the 
freight charges are based on less than 100 pounds or when 
the minimum charge per Item 200 is applied. 

(b) Allowances due the consignor or consignee may be 
made upon statement prepared by the carrier, or upon 
claims filed by the consignor or consignee with carrier’s 
agent at point where the Pick-up or Delivery Service is 
authorized, such claim to be supported by statement of 
shipments involved. 

(c) Xo allowance will be made on shipments not entitled 
to free Pick-up or Delivery Service. 

Ill Southern Railway Pick-Up and Delivery Tariff, 

I. 0. C. Xo. A-10625. 

Rules 


Item Xo. 5. Subject. General application. Explanation 
of term “Carrier.” The Pick-up or Delivery Service as 
provided in this tariff, applies at the stations specified on 
pages 9 through 14 herein. 

At the stations named in this tariff, carriers parties here¬ 
to will: 

(a) Pick up freight at consignor’s location, upon request. 

(b) Deliver freight at consignee's location, upon request, 
(e) Make allowance to consignor for the delivery of 

freight to carrier's depot. 

(d) Make allowance to consignee for the acceptance of 
freight at carrier's depot. 

The term “Carrier'* as used herein, refers to the rail 

carrier receiving the shipment from the consignor or to the 

rail carrier delivering the shipment to the consignee, as the 

case mav be. 

* 

The rules and charges provided herein are the separately 
established rules and charges of each of the participating 
carriers. 

113 Item 55. Subject. Definition of term “Pick-Up 
Service" and request therefor. The term “Pick-Up 
Service” as used herein is defined as the collection of 
freight from consignor's location, platform or doorway 
directly accessible to trucks or drays at street level and 
its delivery to carrier's freight depot. 
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Request for Pick-Up Service will be accomplished by con¬ 
signor notifying the carrier’s agent at origin that such ser¬ 
vice is desired. The carrier will endeavor to honor promptly 
such requests, but will not be responsible for shipment, or 
delay thereto, until receipted for and loaded on truck or 
dray. 

Item 60. Subject. Definition of term “Delivery Service” 
and request therefor. The term “Delivery Service” as 
used herein is defined as the delivery of freight froiji car¬ 
rier’s freight depot to consignee’s location, platform or 
doorwav di recti'v accessible to trucks or drays at Street 
level. Where free delivery is authorized, the carrier re¬ 
serves the right to make delivery without specific request. 

Request for Delivery Service will be accomplished by 
compliance with the provisions of sub-paragraph (a), (b) 
or (c) hereof. 

(a) By consignor endorsing on or stamping on till of 
lading or shipping order a statement that Delivery Service 
is desired. 

(b) By consignee filing with carrier’s agent at destina¬ 
tion written instructions of the extent Delivery Service is 
desired. 

(c) By specific instructions of consignor or consignee on 
specific shipments. 

Item 65. Subject. Area in which service will be ac¬ 
corded. Except as otherwise specifically provided, Pjick-up 
Service at origin and Delivery Service at destination will 
be performed by carrier within the radius of one mile from 
carrier’s freight depot. At stations located within fincor- 
porated cities or towns, the radius will also include all 
industries or locations within the corporate limits, wfithout 
regard to distance. 

At stations having more than one freight depot (of the 
same carrier or of different carriers) the radius figured 
from any one freight depot will apply from all freight de¬ 
pots. 

Where distances are used to describe the pick-up ior de¬ 
livery limits, such distances shall be computed via the 
shortest normal route from or to the carrier’s freight de¬ 
pot. 
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On shipments from or to points beyond the limits herein 
specified, the pick-up or delivery service will be accorded 
only from or to a point within the described area, the con¬ 
signor or the consignee to arrange for or to perform his 
own service beyond the specified limits. 

Where this tariff authorizes pick-up or delivery service 
at specific locations beyond the limits provided in this item, 
the service will apply also at directly intermediate loca¬ 
tions. 

Item 70. Subject. Impracticable operation. Nothing in 
this tariff shall require the carrier to pick-up or deliver 
freight at locations at which, on account of condition of 
streets, roadways, or alleys, it is impracticable to operate 
trucks or drays. 

In such instances Pick-Up or Delivery Service will be 
made at the nearest accessible locations to be designated by 
the shipper or receiver, as the ease may be. 

114 Item 80. Subject. Definition of term “Carrier’s 
Freight Depot”. The term “Carrier’s Freight De¬ 
pot” means the freight depot or freight station located on 
and served by the tracks of the rail carrier and at which 
less-than-carload freight is ordinarily loaded into or on or 
unloaded from railway cars; it does not include an off-track 
depot or station, except as otherwise specifically provided 
for herein. 

115 Item 115. Subject. Free Pick-up and Delivery 
Service. Except as otherwise provided herein: 

(a) Pick-up Service as defined in Item 55 will be per¬ 
formed at stations named on pages 9 through 14 herein, 
without additional charge above the tariff rate as provided 
in tariffs lawfully on file with the Interstate Commerce 
Commission or proper state commission, or in lieu thereof 
an allowance as provided in Item 125 will be made to con¬ 
signor who elects to make his own arrangements for deliv¬ 
ery of shipment to carrier’s freight depot. 

(b) Delivery Service as defined in Item 60 will be per¬ 
formed at stations named on pages 9 through 14 herein, 
without additional charge above the tariff rate as provided 
in tariffs lawfully on file with the Interstate Commerce 
Commission or proper state commission, or in lieu thereof 
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an allowance as provided in Item 125 will be made td con¬ 
signee who elects to make his own arrangements for deliv¬ 
ery. 


i 

Item 125. Subject. Allowance to consignor or consignee. 

When the consignor elects to make his own arrangeijnents 
for the Pick-up Service authorized herein, an allowance of 
5 cents per 100 pounds will he made to such consignor for 
such service, subject to the conditions and exceptions in 
paragraphs (a), (b), (c), (d), and (e) below. Said allow¬ 
ance will be made only on shipments which are delivered 
and unloaded by the consignor on carrier’s freight depot 
platform or in carrier’s freight depot, and receipted for 
by the carrier at the carrier’s freight depot. 

When the consignee elects to make his own arrangement 
for the Delivery Service authorized herein, an allowance of 
5 cents per 100 pounds will be made to the consignee for 
such service, subject to the conditions and exceptions in 
paragraphs (a), (b), (c), (d) and (e) below. Said allowance 
will be made only on shipments which are accepted bv the 
consignee at the carrier’s freight depot. 

(a) Allowances will be computed on the basis Of the 
weight on which the freight charges are assessed, except 
that a minimum allowance of 5 cents will be made when the 
freight charges are based on less than 100 pounds. 

(b) Allowances due the consignor or consignee mjay be 
made upon statement prepared by the carrier, orj upon 
claims tiled by the consignor oi* consignee with carrier’s 
agent at point where the Pick-up or Delivery Service is 
authorized, such claim to be supported by statement of 
shipments involved. 

(c) No allowance will be made on shipments not entitled 
to free Pick-up or Delivery service. 
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137 Defendant’s Findings of Fact 

Filed April 22 1940 

* # * 

Pursuant to Rule 52(a) of the Federal Rules of Civil 
Procedure, the Court makes the following findings of fact: 

1. Plaintiff is engaged in the business commonly known 
as freight forwarding, and conducts said business through¬ 
out most of the United States. It solicits and accepts prop¬ 
erty from the general public for transportation from I one 
point in the United States to another. For the physical 
transportation involved in its service, it utilizes the; fa¬ 
cilities of common carriers by railroad and motor vehicle. 

2. In the conduct of its business plaintiff has established 
what it designates as key stations in various cities. Each 
key station is designed to serve the surrounding trade 
area, including points both within and outside the city in 
which it is located. At the key station, packages weighing 
generally less than one hundred pounds and consigned to 
the same destination are consolidated, for transportation 
from the key station to final destination, into consignments 
of over one hundred pounds, not by being bound together 
physically, but by being entered upon a single bill of lading. 
During the period here involved, plaintiff maintained such 
a key station at High Point, N. 0. 

3. Plaintiff maintained its key station at High Point, 
N. C., between February 5, 1936, and February 15, 1937, 
both inclusive, pursuant to an agreement with defendant 
dated July 28, 1932, and received in evidence as plaintiff’s 
exhibit No. 2. Said key station so maintained was plain¬ 
tiff’s place of business at High Point, N. C., during the 

period aforesaid. 

138 4. Southern Railway Company, defendant,; is a 
common carrier of freight bv railroad in interstate 

commerce in the District of Columbia, Virginia, North 
Carolina and elsewhere, in its own operations an<jl by 
through routes and joint rates with other carriers. 

5. Defendant on February 5, 1936, established, published, 
and filed with the Interstate Commerce Commission a cer¬ 
tain tariff designated I. C. C. No. A-10600, plaintiff’s 
exhibit No. 3. This tariff defendant kept and maintained 
in full force and effect from February 5, 1936, to and in- 


i 




SOUTHERN RY. CO. YS. ACME FAST FREIGHT, INC. 


eluding July 31, 1930. Subsequently the defendant pub¬ 
lished and filed with the Interstate Commerce Commission 
and maintained in full force and effect from August 1,1936, 
to February 15, 1937, both inclusive, its certain tariff desig¬ 
nated I. C. 0. No. A-10623, plaintiff’s exhibit No. 4. 

6. Between February 5, 1936, and February 13, 1937, 
plaintiff shipped via the defendant carrier all of the ship¬ 
ments described upon plaintiff’s exhibit No. 1 (except those 
shipments indicated on such statement by the double dagger 
sign (vv) aggregating 36,080 pounds), (said shipments ag¬ 
gregating in weight 2,013,300 pounds or 20,133 hundred¬ 
weight) that all of said shipments were less-than-earload 
shipments of property between High Point, N. O., and a 
point in another state of the United States than North 
Carolina. 

7. In each case the shipments shown on said exhibit were 
received from plaintiff bv defendant while the same wore 
located within the confines of the space designated “frame 
wareroom” on the blue print attached to and made a part 
of the agreement of July 28, 1932, between plaintiff and 
defendant, received in evidence as plaintiff’s exhibit No. 2. 
The great majority of said shipments, when received from 

plaintiff by defendant, were located within the area 
139 leased by defendant to plaintiff under said agree¬ 
ment, said area being as shown on blue print attached 
to and made a part of said agreement as aforesaid. There 
is no evidence as to what shipments were received from 
plaintiff by defendant within the leased area and what 
shipments were received from space adjacent thereto. Bill 
of lading covering each shipment was duly executed by 
defendant and delivered to plaintiff. 

8. Plaintiff paid the defendant the applicable less-than- 
earload rates and charges upon said shipments pursuant 
to and as provided by tariffs of the defendant duly estab¬ 
lished and filed with the Interstate Commerce Commission 
in the manner and form required by law. 

9. All shipments received from plaintiff by defendant as 
aforesaid were picked up and loaded on trucks belonging 
to defendant by defendant’s employees and transported 
out of said frame wa reroom to defendant’s platform and 
thence along the same to the outbound cars. No service in 
connection with said shipments was performed by plaintiff 
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other than labeling and stacking of the individual packages 
after the same were received within the area leased !to 
plaintiff by defendant under the agreement of July 28, 
1932, aforesaid, and consolidating those consigned to the 
same destination into shipments of one hundred pounds jor 
over, by entering the same upon single bills of lading, j 

10. No receipt was given or record made of the receipt 
of the shipments shown on plaintiff’s exhibit No. 1, other 
than the issuance of the bills of lading. 

11. Defendant accepted shipments for outbound move¬ 
ment from shippers and paid allowances thereon wh^re 
due only when such shipments were tendered defendant 
through doors in space designated “enclosed platform”Ion 
blue print attached to and made a part of the agreement 
between plaintiff and defendant, dated July 28, 1932, afore¬ 
said. There are no facilities elsewhere for handling 

140 outbound shipments. Tt is possible that defendant’s 
contract trucker may have in rare instances, de¬ 
posited a shipment which it had picked up at the consign¬ 
or’s place of business, destined outbound from High Point, 
N. 0., in the space designated “frame wareroom” on blue 
print attached to and made a part of the agreement! of 
July 28, 1932, between plaintiff and defendant, aforesaid. 

12. None of the consolidated consignments involved in 
this case contained any article or commodity which comes 
within the provisions of Items 60, 70, 90, 100, 110, or 180 
of defendant’s Pick-up and Delivery Tariff, I. O. 0. No. 
A-10600, plaintiff’s exhibit No. 3; or which comes witjhin 
the provisions of Items 15, 20, 25, 30, 35, 40 or 85 of de- 
fendant’s Pick-up and Delivery Tariff I. 0. C. No. A-10625, 
plaintiff’s exhibit No. 4. 

13. Upon each of the consolidated consignments (or ship¬ 
ments within the meaning of Item 200 of defendant’s tariff, 
I. 0. C. No. A-10600, plaintiff’s exhibit No. 3 and Item 30 
of defendant’s tariff, I. 0. C. No. A-10625, plaintiff’s exhibit 
No. 4) involved in this case, the aggregate freight charge 
paid by plaintiff equalled or exceeded charges computed at 
20 cents per 100 pounds. 

14. High Point, N. C., is not designated as a “Prepay 
Station” in the Official List of Open and Prepay Stations 
No. 50, F. A. Leland’s I. C. C. No. A-15 and supplements 
thereto, nor in the Official List of Open and Prepay Sta- 
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tions No. 51, Agent F. A. Leland’s I. C. C. No. A-1G and 
supplements thereto. 

15. High Point, N. 0., is not a port or point of inter¬ 
change with water carriers within the meaning of Item 45 
of defendant’s tariff I. C. 0. No. 10625, plaintiff’s exhibit 
No. 4. 

HAMILTON & HAMILTON 
By HENRY K GOWER 
SEDDON G BOXLEY 
Attorneys for defendant 

141 Defendant's Objections to Plaintiff's Proposed 

Findings of Fact 

Filed April 22 1940 
# # * 

In pursuance of the Court’s instructions in the above en¬ 
titled cause, defendant here states its objections to plain¬ 
tiff's proposed findings of fact. 

Defendant doubts the propriety and necessity of plain¬ 
tiff’s proposed findings of fact Numbers 1 and 2, but makes 
no objection thereto. 

Defendant objects to plaintiff’s finding of fact Number 
3, on the ground that it is incomplete. Said proposed find¬ 
ing should include the additional sentence as shown in de¬ 
fendant's proposed finding of fact Number 3. 

Defendant has no objection to plaintiff’s proposed find¬ 
ing of fact Number 4. 

Defendant objects to plaintiff’s proposed finding of fact 
Number 5, on the ground that it contains a great deal of 
surplusage. Defendant’s view is that this finding should 
be substantially as set out in defendant’s proposed finding 
of fact Number 5. 

Defendant has no objection to plaintiff’s proposed find¬ 
ing of fact Number G. 

Defendant objects to plaintiff’s proposed finding of fact 
Number 7, on the following grounds: 

1. There is no evidence to support the proposed finding. 
More specifically: (a) There is absolutely no evidence to 
support that part of the proposed finding which finds as 
a fact that the shipments were “unloaded” by the plaintiff 
on defendant's freight depot platform, or in defendant’s 
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freight depot, or elsewhere; and (b) there is no evidence 
that the shipments were “receipted for” by defendant at 
the freight depot or elsewhere, other than by the issuance 
of bills of lading. 

2. Plaintiff’s proposed finding is further open to serious 
objection in that in all except the last line thereof 
142 the proposed finding simply follows the words of the 
tariffs, which have the force and effect of a statute. 
That such a finding is improper is conclusively shovJn by 
the decision of the United States Court of Appeals fojr the 
District of Columbia in the case of Tri-State Broadcasting 
Co., Inc. v. Federal Communications Commission, 061Fed. 
(2d) 564. In that case, Stephens, Associate Justice, jsaid: 

“On the controlling issue of public need of an additional 
station the Commission found ‘that there is a public;need 
for said proposed station . . . that public interest,; con¬ 
venience, and necessity will be served through a grant of 
the application under consideration.’ This the appellant 
urges is insufficient as a finding of fact. In this the appel¬ 
lant is correct. In Saginaw Broadcasting v. Federal Com¬ 
munications Commission, 68 App. I). C. 282, 06 F. 2(j 554, 
decided this day, we have held that to be sufficient td sup¬ 
port an order of the Communications Commission findings 
of fact must include the basic fact s from which the ultimate 
facts, in the terms of the statutory criterion, are inferred 
by the Commission. The findings above quoted are bu\ find¬ 
ings in the language of the statute .” (Emphasis addqd). 

The vice of the findings in that case is present in plain¬ 
tiff’s proposed finding here. The finding here is but a 
finding in the language of the tariff, which has the force of 
a statute and is equally as objectionable as the finding in 
the case above cited, which finding was condemned bn the 
ground that it did nothing but follow the language pf the 
statute. It is submitted that the proper finding here sihould 
read substantially as set out in defendant’s proposed find¬ 
ing of fact Number 7, which states the basic faicts. 
145 Defendant objects to plaintiff's proposed fi,biding 
of fact Number 0. It is submitted that such pro¬ 
posed finding should be substantially as set out in defen¬ 
dant's proposed finding of fact Number 9. 

Defendant has no objection to plaintiff's proposed find¬ 
ings of fact Numbers 10, 11, 12 and 13. 


i 

i 
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Defendant’s proposed findings of fact contain certain 
findings in addition to those proposed by plaintiff, the same 
being findings Numbers 10 and 11. It is submitted that 
these additional findings should be made. 

HAMILTON & HAMILTON 
By HENRY R GOWER 
SEDDOX G BOXLEY 
Attorneys for Defendant 


144 Findings of Fact and Conclusions of Law 

Filed April 22 1940 

# * * 

Pursuant to Rule 52(a) of the Federal Rules of Civil 
Procedure, the Court makes the following findings of fact 
and conclusions of law: 


Findings of Fact 

1. Plaintiff is engaged in the business commonly known 
as freight forwarding, and conducts said business through¬ 
out most of the United States. It solicits and accepts prop¬ 
erty from the general public for transportation from one 
point in the United States to another. For the physical 
transportation involved in its service, it utilizes the facili¬ 
ties of common carriers by railroad and motor vehicle. 

2. In the conduct of its business plaintiff has established 
what it designates as key stations in various cities. Each 
key station is designed to serve the surrounding trade area, 
including points both within and outside the city in which 
it is located. At the key station, packages weighing gen¬ 
erally less than one hundred pounds and consigned to the 
same destination are consolidated, for transportation from 
the key station to final destination, into consignments of 
over one hundred pounds, not by being bound together 
physically, but by being entered upon a single bill of lading. 
During the period here involved, plaintiff maintained such 
a key station at High Point, X. C. 

3. Plaintiff maintained its key station at High Point, X. C. 
between February 5, 1936 and February 15, 1937, both in¬ 
clusive, pursuant to an agreement with defendant dated 
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July 28, 1.932 and received in evidence as plaintiff’s exhibit 
Xo. 2. 

4. The Southern Railway Company, defendant, is a com¬ 
mon carrier of freight by railroad in interstate commerce 
in the District of Columbia, Virginia, North Carolina add 
elsewhere, in its own operations and by through 

145 routes and joint rates with other carriers. 

5. Defendant on February 5, 1936, established, 
published, and filed with the Interstate Commerce Commis¬ 
sion a certain tariff designated I. C. C. Xo. A-10600, issued 
by its agent C. D. Thomas, entitled “Southern Railway 
System freight tariff of Southern Railway Company apd 
participating carriers shown on page 2 herein, Rates, Rules, 
Regulations and Allowances governing the pick-up and de¬ 
livery of less-than-carload freight, interstate and intrastatjo, 
at agenev stations on Southern Railwav Svstcm and Lines 
shown as participating carriers. Pick-up and Delivery 
Tariff.” This tariff the defendant kept and maintained in 
full force and effect from February 5, 1936, to and includ¬ 
ing July 31, 1936. Subsequently the defendant published 
and filed with the Interstate Commerce Commission aijid 
maintained in full force and effect from August 1, 1936, jto 
February 15, 1937, both inclusive, its certain tariff desig¬ 
nated I. C. C. Xo. A-10625, issued and published on its be¬ 
half by its agent C. D. Thomas, and entitled: “Southern 
Railway System freight tariff of Southern Railway Cojn- 
pany and participating carriers shown herein. Rules and 
regulations also charges and allowances governing the pick¬ 
up and delivery of less-than-carload freight interstate aiid 
intrastate at agent stations on Southern Railway and Lilies 
shown as participating carriers herein. Pick-up and De¬ 
li verv Tariff.” 

• i 

6. Between February 5,1936 and February 15,1937 plain¬ 
tiff shipped via the defendant carrier all of the shipments 
described upon plaintiff’s exhibit Xo. 1 (except those ship¬ 
ments indicated on such statement by the doubler dagger 
sign (tv) aggregating 36.080 pounds), said shipments ;tg- 
gregating in weight 2,013,300 pounds or 20,133 hundred 
weight; that all of said shipments were less-than-carload 
shipments of property between High Point, X. C. and a 
point in another state of the United States other 

146 than North Carolina. ! 
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7. Defendant leased to plaintiff a portion of its 
freight depot as shown on the blue print attached to and 
made a part of the agreement of July 28, 1932, received in 
evidence as plaintiff’s exhibit Xo. 2. In each case the ship¬ 
ments received by defendant from the plaintiff were placed 
by the plaintiff either within this leased space or within the 
same room of which the leased space was a part. From the 
place where the shipments had been so placed by plaintiff, 
the defendant loaded them on its cars. For each such ship¬ 
ment the defendant executed and delivered to the plaintiff 
a bill of lading. 

8. Plaintiff paid the defendant the applicable less-than- 
carload rates and charges upon such shipments pursuant to 
and as provided by tariffs of the defendant duly established 
and filed with the Interstate Commerce Commission in the 
manner and form required by law. 

9. All of said shipments so delivered to the defendant 
were loaded by the defendant over its platform and onto 
railway cars operated by the defendant, which cars were 
placed on tracks alongside said platform. 

10. None of the consolidated shipments involved in this 
case contained any article or commodity which comes within 
the provisions of Items 60, 70, 90, 100, 110, or 180 of the 
defendant’s Pick-up and Delivery Tariff, I. C. C. Xo. A- 
10600, plaintiff’s exhibit 3; or which comes within the pro¬ 
visions of Items 15, 20, 25, 30, 35, 40 or 85 of defendant’s 
Pick-up and Delivery Tariff, I. C. C. Xo. A-10625, Plain¬ 
tiff’s exhibit 4. 

11. Upon each of the consolidated consignments (or ship¬ 
ments within the meaning of Item 200 of defendant’s tariff, 
I. C. C. Xo. A-10600, plaintiff’s exhibit 3 and Item 50 of 
defendant’s tariff, I. C. C. Xo. A-10625, plaintiff’s exhibit 

4) involved in this case, the aggregate freight charge 
147 paid by plaintiff equalled or exceeded charges com¬ 
puted at 20 cents per 100 pounds. 

12. High Point, X. C. is not designated as a “Prepay Sta¬ 
tion’’ in the Official List of Open and Prepay Stations No. 
50, F. A. Leland’s I. C. C. No. A-15 and supplements 
thereto, nor in the Official List of Open and Prepay Sta¬ 
tions No. 51, Agent F. A. Leland’s I. C. C. Xo. A-i6 and 
supplements thereto. 
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13. High Point, X. C. is not a port or point of interchange 
with water carriers within the meaning of Item 45 of defen¬ 
dant’s tariff I. C. C. Xo. 10625, plaintiff’s exhibit 4. 

The Court thereupon announces the following Conclu¬ 
sions of Law: 

1. Under certain tariffs published by defendant and duly 
filed by it with the Interstate Commerce Commission, 
designated as ‘‘Pick-up and Delivery Tariffs”, respectively 
numbered I. C. C. Xo. A-10600 and I. C. C. Xo. A-10625, and 
received in evidence as plaintiff’s exhibits 3 and 4, respec¬ 
tively, plaintiff is entitled to recover from the defendant 
the sum of 5 cents per one hundred pounds upon all of the 
shipments so made by plaintiff or the sum of $1,006.65. 

2. Plaintiff elected to make and did make its own arrange¬ 
ments for the pick-up service authorized by the tarijffs of 
the defendant, and pursuant thereto such shipments! were 
delivered and unloaded by plaintiff on defendant’s freight 
depot platform or in defendant’s freight depot and| were 
there received by and receipted for by the defendant at the 
depot which was located on or served by the tracks of said 
defendant, within the meaning of defendant’s tariff IJC. C. 
Xo. A-10600, plaintiff’s exhibit 3, and defendant’s jtariff 
1. C. C. Xo. A-10625, plaintiff’s exhibit 4. 

Let judgment be entered accordingly. 

JEXXIXGS BAILEY j 

Justice 

! 

148 Final Judgment 

Filed April 22 1940 j 

# # # 

This action coming on for trial before the court without 
a jury on April 8, 1940, and having been submitted for de¬ 
cision and judgment on the pleadings, stipulation of jeoun- 
sel as to certain facts made in open court, testimony of 
witnesses and documentary evidence, and upon argument 
of counsel, and the court having found that there is due to 
plaintiff from the defendant the sum of $1,006.65. 

THEREFORE: 

i 

It is considered, ordered and adjudged that the plaintiff 
do have and recover from the defendant the said sum of 


i 

i 

i 
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$1,006.65. with interest thereon from this day at the rate 
of six percent per annum, together with all costs including 
a reasonable fee for its attorney herein which is herein* 
fixed for $100.00 herein to be taxed, for all of which execu¬ 
tion will issue. 

JENNINGS BAILEY— 

Dated: April 22/1940 Justice 
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A fji davit. 

Filed April 30 1940 
* * 


WASHINGTON, 1). (’.: 

Personally appeared before me a Notary Public in and 

for the district aforesaid, Henry R. Gower who being first 

dulv sworn savs that he is a member of the bar of this Court 
• » 

and is one of Counsel for the defendant in the above en¬ 
titled case. Affiant says that Counsel for defendant had 
no notice that the Court would sign and file findings of fact 
and conclusions of law on April 22nd, 1940 in the above en¬ 
titled case, and that Counsel for defendant had no knowl¬ 
edge of the findings of fact and conclusions of law so filed 
by the Court until notified by United States mail on April 
23rd, 1940 of such signing and filing. 

HENRY R. GOWER, 

Subscribed and sworn to before me this 30" day of April, 
A. I)., 1940. 

CHARLES E. STEWART, Clerk 
By (T1AS B COFL1N, asst clerk 


150 Notice of Appeal 

Filed Mav 1 1940 

* # • 

Notice is hereby given this 1st day of May, 1940, that 
the defendant Southern Railway Company, hereby appeals 
to the United States Court of Appeals for the District of 
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Columbia from the judgment of this Court entered on the 
22nd day of April, 1940, in favor of the plaintiff, Acme! Fast 
Freight, Inc., against said defendant, Southern Railway 
Company. 

HAMILTON AND HAMILTON 
by HENRY R. GOWER. 

SEDDON G BOXLEY 
Attorneys for Defendant, 

Southern Railway Company, j 


Memorandum [ 

MAY 1—1940. 

Supersedeas Bond ($1800.00) on appeal approved: and 
filed. 


151 Statement by Appellant ( Defendant) of Points 
on which it Intends to Rely on Appeal 

Filed May 21 1940 


1. The Court erred in omitting to find as a fact that plain¬ 
tiff’s key station maintained under the agreement of \ July 
2S, 1932, received in evidence as plaintiff’s exhibit Njo. 2, 
was plaintiff’s only place of business at High Point, North 
Carolina, from February 6, 1936, to February 15, 1937, 
both inclusive, within the meaning of defendant’s Pick-up 
and Delivery Tariffs. 

2. The Court erred in omitting to find as a fact that on 
all shipments received by defendant from plaintiff np ser¬ 
vice in connection therewith was performed by plaintiff 
other than the labeling and stacking of the individual pack¬ 
ages, either within or without the area leased to plaintiff 
by defendant within the confines of the space mairked 
‘‘frame wareroom” on blue print annexed to and made a 
part of the agreement of July 28, 1932, aforesaid, and! con¬ 
solidating those consigned to the same destination | into 
shipments of one hundred pounds or over, by entering the 
same upon single bills of lading. 

3. The Court erred in omitting to find as a fact that no 
receipt was given for or record made of the shipments'here 
involved, other than the issuance of the bills of lading.! 
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4. The Court erred in omitting to find as a fact that de¬ 
fendant accepted shipments for outbound movement from 
shippers, receipted therefor and paid allowance thereon 
where due only when such shipments were tendered defen¬ 
dant through doors in space designated ‘‘enclosed plat¬ 
form’’ on blue print attached to and made a part of the 
agreement between plaintiff and defendant, dated July 28, 
1932, aforesaid. 

5. The Court erred in omitting to find as a fact 
152 that defendant had no facilities for the handling of 
outbound shipments at High Point, X. C., during 
the period here involved other than those located in the 
space designated “enclosed platform” on blue print at¬ 
tached to and made a part of the agreement between plain¬ 
tiff and defendant, dated July 28, 1982, aforesaid. 

6. The Court erred in omitting to find as a fact that the 
space designated “enclosed platform” on blueprint at¬ 
tached to and made a part of agreement between plaintiff 
and defendant, dated July 28, 1982, aforesaid, was defen¬ 
dant's “outbound depot” and the depot at which less than 
carload freight is ordinarilv loaded into or on railwav cars. 

7. Tlie Court erred in its conclusions of law in that such 
conclusions do not follow as a matter of law from the find¬ 
ings of fact by the Court. 

8. The Court erred in its conclusions of law in that such 
conclusions are without findings of basic or underiving 
facts to support them. 

9. The Court erred as a matter of law in holding 
that plaintiff was entitled to recover under defendant’s 
Pick-up and Delivery Tariffs. 

10. The Court erred as a matter of law in holding that 
plaintiff elected to make and did make its own arrange¬ 
ments for pick-up service on the shipments here involved, 
as authorized by and within the meaning of defendant’s 
Pick-up and Delivery Tariffs. 

11. The Court erred as a matter of law in holding that 
the shipments here involved were delivered and unloaded by 
plaintiff on defendant’s freight depot platform or in de¬ 
fendant’s freight dopot within the meaning of defendant’s 
Pick-up and Delivery Tariffs. 

12. The Court erred as a matter of law in holding that 
the shipments here involved were received by and receipted 
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for by the defendant at tbe depot located on or served by 
tracks of said defendant, within the meaning of defendant’s 
Pick-up and Delivery Tariffs. 

153 13. The Court erred as a matter of law in hcjlding 

the plaintiff rendered any service connected wijli the 
transportation of the shipments here involved within the 
meaning of 49 IT. S. C. § 15 (13). 

14. The Court erred in entering judgment for plaintiff. 

15. The Court erred as a matter of law in not holding 
that payment by defendant to plaintiff of the sums! here 
sued for would constitute an unlawful discrimination be¬ 
tween plaintiff and all other shippers at High Point, ^orth 
Carolina, during the period involved in the suit, in Viola¬ 
tion of the Interstate Commerce Act, 49 IT. S. C. § 3j 

16. The Court erred as a matter of law in not holding that 
payment by defendant to plaintiff of the sums here! sued 
for would constitute an unlawful rebate or concession in 
violation of the Interstate Commerce Act, 49 U. S. Cj. § 2. 

17. The Court erred as a matter of law in not holding 
that payment by defendant to plaintiff of the sums; here 
sued for would constitute a violation of the Interstate ;Com- 
merce Act, 49 IT. S. 0. § 41 (the Elkins Act). 

HAMILTON AND HAMILTON, 
bv HENRY R GROWER, 

SEDDONGBOXLEY 

i 

Attorneys for Defendant, 


154 Designation of Record on Appeal. 

Filed May 21 1940 j 

* * * 

The Appellant (defendant), Southern Railway Company 
designates the portions of the record, proceedings and evi¬ 
dence to be contained in the record on appeal in the above 
entitled case, as set out below; and the Clerk of the Court 
is requested to prepare the record accordingly. 

1. Amended Declaration, omitting the Bill of Particulars 
of Demand filed with the original Declaration. 

2. Pleas to Amended Declaration. 

3. Memorandum of Joinder in issue. 


i 

! 

i 
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4. Memorandum of stipulation of counsel waiving jury. 

5. Memorandum; entry of appearance of Mr. Seddon G. 
Boxlev for defendant, and withdrawal of appearance of 
Mr. Sydney Prince, Jr., for plaintiff and entry of appear¬ 
ance of J. R. Turney, John R. Turney, Jr. and George D. 
Hives for plaintiff. 

6. The stenographer’s transcript of evidence as filed 
herewith. 

7. Plaintiff’s Exhibit No. 2. 

8. Plaintiff’s Exhibit No. 3. 

9. Plaintiff’s Exhibit No. 4. 

10. Defendant’s Exhibit “A”. 

11. Defendant’s Findings of Fact, filed April 22, 1940. 

12. Defendant’s Objections to Plaintiff’s proposed Find¬ 
ings of Fact, filed April 22, 1940. 

13. Findings of Fact and Conclusions of Law, filed April 
22, 1940, omitting acknowledgments of service. 

14. Judgment. 

155 15. Affidavit of ITenrv R. Gower filed April 30, 

1940. 

10. Notice of Appeal, filed May 1, 1940. 

17. Memorandum of Supersedeas Bond, $1800.00 ap¬ 
proved and filed. 

18. Statement of Points intended to be relied upon. 

19. This designation. 

HAMILTON AND HAMILTON, 
Bv HENRY R GOWER 
SEDDON G. BOXLEY 

Service of copy acknowledged 
this 21 day of May, 1940. 

TURNEY, RIVES & TURNEY 
bv GEO. W. RIVES 
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156 Designation of Additional Portions of the 

Record on Appeal 

Filed May 31 1940 

i 

* # * 

i 

Pursuant to Rule 75(a) of the Rules of Civil Procedure, 
appellee (plaintiff) Acme Fast Freight, Inc. designates the 
additional portions of the record, proceedings and evidence 
to be contained in the record on appeal in the above-entitled 
cause as set out below, and the Clerk of the Courtj is re¬ 
quested to prepare the record accordingly. 

(1) Photostatic copy, attached hereto, of document en¬ 
titled “Uniform Straight Bill of Lading (prescribed by the 
Interstate Commerce Commission) Original—Not Nego¬ 
tiable” numbered “IP 3897”. 

(2) Stipulation of Counsel regarding said photjostatie 
copy, attached hereto. 

(Not of record) 

(3) Plaintiff’s Reply to Defendant’s Objections; to its 
Findings of Fact and Its Objections to Defendant’§ Find¬ 
ings of Fact. 

TURNEY, RIVES & TURNEY 
By GEO. D. RIVES 

Attorney for Appellee j 
( Plaintiff ) 

Service of Copy Acknowledged 
this 31st day of May, 1940. 

HAMILTON & HAMILTON 
bv HENRY R, GOWER 

* i 


i 

i 
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9-4-JS 2,000 Nl -'>«!• D 77846 Filed Maj 31 1940 F0RM40T 

(U inform DonMtic Sinl|U BUI of UdiM. adopted bjr Carriers in Official. Souikira lad WaKwa CluaTiation TtnitorU*, March IS, 1922. a* nut ad id Aund 1. 1920.) 

UNIFORM STRAIGHT BILL OF LADING 

(PRESCRIBED BY THE INTERSTATE COMMERCE COMMISSION) 

ORIGINAL—NOT NEGOTIABLE 



1 


Shipper's No.. 
Agent's No. 


SOUTHERN RAILWAY COMPAI^f 


RECEIVED, subject to tho classifications and tariffs in effect on the date of the issue of tbp Bill of Lading. 

60 HIO I POINT fl.C. «>/t 0 /X 6 __ 


JOE FAST FSEIGHT INC 


from_ 

the projierty descril*o«l Iwlow, in apparent good order, except as noted 



193. 


«*$897 


, . , . . . , and condition of contents of packages unknown), marked, 

consigned, and destined as indicated below, which sold company (thQ-WT>rd company being understood throughout this contract as meaning 
any person or corporation in |>ossosaion of tho prope rty under tho contract) agrees to carry to its usual place of delivery at said destination, 
if on its own road or its own water line, otherwise to deliver to another carrier on tho routo to said destination. It is mutually agreed, as 
to each carrier of all or nny of said pro|>erty over all or any portion of said route to destination, and as to each party at any time interested 
in all or any of said pro|n rty, that every service to be performed hereunder ahall be subject to all the conditions not prohibited by law 
whether printed or written, herein contained, including the conditions on back hereof, which are hereby agreed to by tho shipper and accepted 
for himself and his assigns. 




Consigned to.- 

Destination- 

Route._ 

Delivering Carrier 


ACME FA8T FREIGHT IN: 348 8DIMMER ST 


/Mali or street addreee of corvilgnee—?\>r parpoeee of noUAeation only. 


) 


State of 


SOU POT YD 8 PRR NYNHAH 


County of_ 

163893 


No. 

Package* 


DESCRIPTION OF ARTICLES. SPECIAL MARKS 
AND EXCEPTIONS 



• ‘WEIGHT 

I Subject to Correction) 


CLASS OR 
RATE 


CHECK 

COLUMN 


1 (T S 

1 pros 

1 CTN8 


n 

t 


IT'S 

CTO6 


32775 COT IRAY MOSY OVEHBMCRAY 2X 
32762 C0TO|R*Y H0SY UND 5 O 5 WAY 30 

32865 DO 00 T9 

X2869 00 DO *4 

32884' C0T 4RAY H06YOVtR50£!AY 25 




Subject to Section 7 of con¬ 
ditions, if this shipment is to 
be .delivered to the consignee 
without recourse on the con¬ 
signor. the consignor shall sign 
the following statement: 

The carrier shall not make 
delivery of this shipment with¬ 
out payment of freight and 
all other lawful charges. 






■- 

^- 


- 




*4* 


1__ 





I of lading shall a lata whether K 4a 


•If the shipment move* between two porta by a earner by water. I ha law regain* that tha I 
"earrier'e cc shipper’s weight.'" 

Note. — Where the rate is dependent on value, shippers are required to state specifically in writing the 

agreed or declared value of the properly. 

Tha agreed or declared value of the property la hereby • pacifically stated by the shipper to be not 


_per_ 


(Signature of cotul-wr.) 


If charges are to be pre¬ 
paid, write or stamp bore, 
'•To be Prepaid.” 


Received }_ 

to apply in prepayment o? 
the charges on the property 
described hereon. 


Agent or Cashier 


Per 


(The 

pohr the s my S ji t 


ACME FAST FREIGHT INC ARK _ Shipper 


Per. 


Per 


Permanent pjst-office address of shipper _ __ 



CD 








Oi 

00 


CONTRACT TERMS AND CONDITIONS 


Sfi *• U) TU aardrtorpartyiap o — rt f ; a of *** of thaproperty ferrate MM Ml be liable utt common Uw for any loa* thereof or damage tberoto, except*. MufUr 

(b) Me cwbr oc prtr !■ paaaMfip etifl «r ur o# the p r o pert y hereto * “ 

i pebho enemy, the authority *f lew. er «toe aa*er default ef the stepp it ec < 
or drtay ne —e rl by fir* occurring e/tee the Martel) .a of the free lire 


hr re toe 

net, or 
time allowed 


to prove freed oo. from «uch oeiiUfeiiroeMU on the carder orpfrty in poeeronon). the carrier or p^fy in poMc-aion d!?U 7ot hJ« b Ii5h. f-.r loi^d* P 0 *"* - !*?* (end it* burden 


the property U e topped end held in transit upon the requeat of Iheabipper, owner, of perty, rnli 
country damage to coiion. or from note or strike*. 


ho projierty for delivery at dee- 
y in poan o awjoa («nd (L* burden 

, - . --—.- - . duniugc. nr delay or. urrinr while 

to make aueb request, ©r resulting from n defeti or vice in ih« property, or for 



bee h e r er net math leee or liuwfe oerore from nrvrijgrwce 
, <b) Ae n auoilitiun procnlent W> reoovety. rUime roust be Gird in w 
tbo loae, damage, injury or drley orromd, within nine mon ' 
in cnee of failure to make deliver;', then within nine month* 
end owe day from the day when notice in writing is given ' 

Where chain* arc not Qod or suit* arc not inatiiuted the: 




(e) Any carrier or perty hade on account of lorn of or da’na.'c to any of Mid pn.jKny shall Imvc th.> full beue;it of any insurance that may have been effected o-v.n or on 
necount of aaid property, ao far as this aha 11 eot avoid the (Wine* or cnnuaet.s of insurance: Provided, Tliat the earner reimburse the rlaimiut for the premium paid tin-eon. 

Sec. to. Kicjit wocre rich aervice h required aa tite reeult of carrier's negligence. all property shall be subject to neecetiary eooperere ami haling at owner's c*at 1'irh carrier 
over whose route cotton or eoitoa Unices is to be transported hereunder shall Lave the privilege, at its own onei and riak, of eotnoreewng tne same for greater coortn ence'in h*nd n n* 
ar forwarding, end ahtll n il lie bold responsible f.q- deviation ot unavoidable delays in^rocprinj; such eouipremieti. Grain in bulk corvigned to a point where then* is n railroad. 
poMio or Locttaed elevator, may (uuieaa otherwise einreaaly noted herein, and th'.i if it U not promptly unloaded) be there delivered anil placed with other grain of i’is ,«vns ki J 
and grade sritbout reaped to ownership (and prompt Holies thereof snail be given tu the consignor), and if so dehvered ahail he subject to a lien for elevator char art m addition to 
all other charges he re trader. 

Sec. 4. (a) Property not removed by the party entitled to receive It within the free time allowed by tariffs, lawfully on file (such free time to be computed as therein provided!, 
after notice of Ihe arrival of the property at deet.narion or at the port of export (if intended for export) baa been duiy seat or given, and after placement of tbs property for deliver? 
at destination has been made, may be kept in vessel, ear, depot, warehouse or place of delivery' «>f the carrier, subject to tho tariff charge foe storage and to earner’s rc'K>u*il.ilitr 
ae warehouseman, only, or at tlie o'dinn of the carrier, mny lm removed to slid ato.-ed in s public or licensed warehouse at the (dace of delivery or other available i. W at the 
cost of the owner, and there held without liability on the part of the earner, ar.d subject to a lien for all freight and other lawful charge*, including a reasonable chars-' fur _ 

(b) Where nonperidiable properly which Las been transported to dost .call on hi reurul* r is refused by eonwgties or (be party entitled to receive it, or Mid c-.n'io' * or part? 
entitled to receive it fail* to receive it within 15 days after notice of arrival shall hare beea duly sent nr gives, the carvirr may soil Hie rumn st itiibkn auction to the In- net bidder 
at such place as taay be dceijcnated by the earner: Provided, That the earner shall have brat mailed, scut, nr given to tbe eondgnor notice that the property has boon refused or 
remains unclaimed, as tbo ce«c may be. and that it will be subject to sale under tbe terms of the hill of lading if disposition be a»t arranged for, and shall bare piiVnh-d notice 
containing a description of the property, the name of the parts to whom c o nsig n e d , or. if shipped order notify, th* name of tbe party to bo notified. aod tbe time -ml place of 
■nle.^ onse a week | fuf^two euocewatve week*, in a newspaper of^genrral ctreulatioo sf th e plane of sole or naar e et |Uaes where such newspaper is published: Provided, Til-1 30 days 

I consignee or party entitled 
i beet advantage at private «w 

■-— - -. _ — - , _ . ._ .- , -, -— --, - ... — — —7 —7 — — •--»—. r- —- — —- - — * —• — .. — -* request for dispoaition *.f the prop* 

arty, euoh isoUnvelion shall be given. in such manner ae tbe ex-m-r of due diligence require*, before tbe proivny le sold. 

M) Wheto the pracedar* pr o v i ded for in the two paragraphs last juveediag is M pusrible. it is agreed that nothing contained in said paragraphs shall be construed to abridge 
Utft right of the ea rn er eS t*a e pMsa to sell tbe property unarr eucli csrcumsunocw and in *i<oh manner as may be authorised by Uw. 

(e) The proeeetle of any ante made under this arctioa shall be aipbed by the carrier to the payment of freight, chmurAge, storage, and any other lawful charges and the expense 
©f M ro . suvert a eass r al. sk and oghev nroee^ary exjvoee and cl ewriog for and maintaining the property, if proper oars of the same requires special espeeee, and shouid theca 
be g balance it shall betpaid to tbs owner of the property roki hereusder. 

(0 Property destined to or tstkrn from a stai.on. wharf, ur Umung at wliich there It no regularly appointed freight agent shall bo entirely at riak of owner sfu-r unloaded from 
ears er vessels or until loaded Into ear* or \ eewel*. and. except in eaeu oi carrier’s negligence, when received from or delivered to such aistione. wbarve*. or landioga shall lie at owner’s 
riak until the care are attached to and n/tvr they nr* detached fr.ou htco'Rtitirc or train er until loaded into and after unloaded from vwhela. 

Sec. to. No carrier bcreunilrr will ewrry or be Untile in any wav f-irnnv dornmemU, specie, or for ruiv article* of extraordinary value not specifically rated in the published _ 1 

£ca Li one or tariffs unit** a encom) agreenirnt to do •» and u etipu!at< d value of th* article* are indorsed hereon. 

6w. •* livery party, whether principal or agent, shipping exjilosivee or dangerous good*, without previoua hill written disclosure to the carrier of tbeir nature, shill be lishte 
lor and todetsssiy the earner again*t all l>.*s or turr.vto eau*e*l by ru-'h p-xMls, and su-h goixi* rrwy bo warehoused at owner’s nak and expenro or destroyed wittu/ut eo'npeoialioo 
. ,8a*. Tha qwear nr eo nsgiM sliall pay the ireqtht and avenge, if any. nnd all other lawful eliargea sceruing on said property: but. e.torpt in thoeo InaUnrro wlu-is it mav 

lawfully ba aulbortaed to <Jp so, no eanier by railroad shall tlelivrr or rehnqu.ah pos se ssion at desunauon of the property covered by this bill of la-lmg until all taritf rate* and 
char**# thoreoa hava bee* pAid. TW eonrixnor shall l«o bablo f.»r tho frtlgnt and all other lawful charge*, except tliat if tne consignor stipulates, bv signature, in th* snntv provided 
for that puroobs on the face of this bill ot lading that the earner shall not make delivery without requiring payment of aurh charge* and the earlier, contrary to aucb Kliiiii'alion 
shall make delivery withoutvsqairing such payment, the evosagnor teteept as hereinafter provided) shall not (>o liable for eueh charrta. Provided, that, where the nnl r hu Keen 

laatructed by ,k - -- - ------•»--- -•*-- : -•-- : -*■ ■ ^ 

ia re*t>ect i 
property hi 
log carrier ia 

orrjtinai till) of GvUng. t.a 2 ooti'.ieti the iU-li\enn* corner in wnung i>( tbe name orut wir.rna* of th* beneficial owner of said r'or>crty; and.lii •urh'eaer* VhVahVpne'r'air'eViJajitn'or* 
or. in the, laro of k rhipirwot to frc-iw.ni-'l or iIim iikI. l»^> henrfioial owner, shall b* liable for aurh mldiUonal rliargev. If the ooiuianee has g.vcn I > the carrier erroneous infor* 
raitioD as to who the w vlirul owner u. *u-Ii cmnpiee shall lumwi.f >>e lir.ble for such ailditioaal rbartw. Noliung herein shall limit the riaht of tin rarriar to rtvjui ro at time 
c* aliipru nt the prp») mci.t or l the rlia'ym. If apoa inspection it ia aacart*toad that the article* atnj>]>erl are not those described ia Shi* bill of lading, tb* frvight 

akarrra moat be pauti upon the artirwa actiially ah'ptaxl 

bat A 11 this tall d l.ulrog ia iitual r.n tin: nicer of lh» aliipjjer. ct hie agent. In exchange or In subatilulion for another bill of lading, th* ahlpner’a signature to th* prior bill 
at lading at to th* autaireot U value or oilnrwire. eg election of rouunon law or bill of tailing liability, in or in connection with aurh pnor bill of lading, shall bo considered a part 
of tbir bill of lading as fu- y as if tne aoinc wero w nlpii or made in or in connection with this bill of lading. 

Sac. I, (a) If all or any part of mid pr-yierty ia earned by water over auv part of aaid rout*, such water ranUro ahull be performed subject to all tho term* and provision* of, 
sad tb* exemption* from liability i-.-u*.aim- l in. the Act of the Congrea* of the fnitral State*, approve,! on February 13. ISllJ. and entitled "An act relating to the navigation 
of Tra*c>«. etc.," and of other statute* of the 1‘oited Slate* •u.'ourdihg carriers by water the protection of limited liability, and to the condition* contaimii in Uu* bill of lading not 
lamViaaatent tha rranlli nr auh tins ar-rnn 

(b) No aurh ranior by water shall bw liable for any loss or damage resulting from My fire happening to or on board th* veaael, or from explosion, bunting of boiler* or breakage 
af ahafta, anleaa caused by Ihe design or ecglocl of aurh earner. 

(c) If th* owner wiail h*v* exemw-d uue tLlig> nno in rnakiog^the venarl in all respect* avagrorthy and properly manned, equipped, and supplied, no *ucb carrier shall be Liable 
for any lo*a or damage nvulting from the peril* of tite lake*, ae.**. or other water*, or from latent defect* in bull, machinery, or appurtenance* wnether existing pricr to, at the tim* 
of, or after soiling, or from eolh-aoo. rfiatwimg. or olhrt accident* of navigation, or from prolongation of tho voyage. And, when for any reason it ia necessary, any vessel carrying 
nay or ail of tbo property hcreio deocrilwd shall bo at liberty to call at any port or porta, ,n or out of the customary route, to tow and be towed, to transfer, transship, or lighter, 
tolaad nnd discharge good* nt nnv time, to msaiat vecerla in diatrr**. fo deviate for th* purpose of saving life or property, and for docking and repa ir *. Kroapt ia torn of nagligeaoa 

grief aha» not be rerpon.ilile far any hie* <-r damage to prt>|>erly if it be necvmary or ia usual to carry the same uppn deck. 

i Q- 1 Anna, ahail he n*vahl* arainliu to the Yiwfc-Aniwern Kali* of 1024. Baattoaa 1 to 16. lactualvc. and Hectiooa 17 to 22.__ 

rl in ail respect* 


l by tbe shipper or r o n tu m or to d-'liv.r said property to n ourv.ignee other than the ahqvper or consignor, such consignee *h.ill not bo Icsafly’ liable for tranaportatuin ■ bargee 
, of the tmnaportatiun of enid property (Iwyond thoeo l«ii!i-<l against him nt tbe time of delivery' tor which bo ia otherwise liable) wnicb may be found to be due t ' 


■ after tbe 


m been deliverol to him. U th* c..nsi.:ie« t»i iv an asent only and ha* no beneficial title ia wild projiertv. and (b) prior to delivery of a*:d property ba* notified IrieTlehvee- 
in writing cJ tb* Iwli-f curb awn ey an, I aWnre of l^-uefi, iwl ViUe. and. in the c-»»» ot a.'.in-nrnt tveonainnl or diverted to a »v,mt other'than that io tb* 

or Lviiiii. l.toi AJki cn>t i'.>e<k thn ueL\ Ctomer in »nun< «*i t Ik; i\*mA orul Mli.rM of 11m brnfhcial oirnrr of Mud pr -- - - * -•- * 


to matters not covered 
worthy ami pro peril 


toiead and discharge goods at anv time, to awirt verorl* in dirt re**, fo deviate for the purpoee of saving life or property, and for docking and repa ir s. Exes 
SMb earner ah*» not be rerpon-ibie far any lues <-r damage to properly if it be necv*aary oc it usual to carry th* tame uppn deck. 

fd> Qe-r* Avevasea shall be payable acoording to the Yuato-Aotwetp Kulca of 1024, Bae ti oaa 1 to 16. tacluaire. aad Hectaooa 17 to 22, ioelaave. aad aa 

thereby aorordiug to tbe laws ana usage* of the l’ort of New York. If the owner* shall have exercised due diligence to make the ve**el in ail respect* seaworthy amt properly 
autt f saainM aad aoppiieil, it i* hereby agrrvd that in caaa of danger, damage or disaster resulting from fault* or error* in navigation, or in tbe ma n agement of the vessel, 
ar from any latent or other defect* in the rviwi. bar machinery or ag p a rt a n a nnc a. or from uiw aaw cnhm ***, whether axistiag at the tim* of ahipcarot or at tha beginning of tb* 
voyage (provided the latent or other defect* nr tb* un*e a worthiness was ndt discoverable by the exercise of due diligence), the *hippers, consignees and.’or owners of th* cargo *h*U 
a*i ns I h si s*s pay salvage awd any *i>ecud charges incurred in respect of tbe cargo, and ahail contribute with the shipowner in general average to the payment of any aaenheva, loose* 
sat* o7a general a v era g e nature that xnay b* made oc Incurred f u r th* coauno a benefit on to relieve the adventure from any common peril. . , 

U the pr o pe rt y ia being carried atniisr a Uriff which proritos tha* any e arn er or carriers party thereto shall be liable for toa* from peril* of Ah*se*, thro a* tosuch carrier 


fat U tbs property ia being carried smdtr a Uriff which prov idna that any earner or camera party thereto shah be Uahte for ioaa rroni^nto otkbawea. uwaw* rosuca i «acTw 
irriar* the provision* of this rocuo* shall he modified in aengdaore with the Uriff provision*, which shall be regarded a* incorporated Into the condiUon* of this bill ot lading, 
(f) Tbo terra "water came*:,'" in Ihij section shall not lie construed a* inoiudJng bghterage In or aeroas river*, harbors, or lake* when performed by or on behalf ot rail jamers. 
•a*. It Any alteratioo. addition, or erasure in this bill of Udiog whirh ahail b* mads wilhewt the special DoUUoo Weon of tbe again of the canter issuing thi# bill «( lading, 
ahail b* without affect, aad this bill of lading shall ba caforoMbto aeoordxog to H* acigiaal t a a ar. 
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159 Stipulation 

Filed May 31 1940 

* # • 

Come now appellee (plaintiff) Acme Fast Freight^ Inc. 
and appellant (defendant) Southern Railway Company, by 
their respective duly authorized attorneys and stipulate 
that the bills of lading involved herein are on the Uniform 
Straight Bill of Lading form prescribed by the Interstate 
Commerce Commission, of which the photostatic copy at¬ 
tached to appellee’s (plaintiff) designation of additional 
portions of the record on appeal is an example. Said phto- 
static copy is a copy of one of the bills of lading received 
in evidence at the trial. 

ACME FAST FREIGHT, INb. 

By GEO. D. RIVES 

TURNEY, RIVES & TURNEY 
SOUTHERN RAILWAY COMPANY 
HAMILTON & HAMILTON 
By HENRY R. GOWER. 


160 District Court of the United States 

For the District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 159, both inclu¬ 
sive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copies of which 
are made part of this transcript, in cause No. 89230 at Law, 
wherein Acme Fast Freight, Inc., a corporation, is plain¬ 
tiff and Southern Railway Company, a corporation, is De¬ 
fendant, as the same remains upon the files and of record 
in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 7th day of June, 1940. 

C. E. STEWART, 

Cleric. 


(Seal) 
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101 Endorsed: United States Court of Appeals for 
the District of Columbia Filed Jun 15 1940 Joseph 
W. Stewart, Clerk 

United States Court of Appeals 
for the District of Columbia 

Case Xo. 7694 

Southern Railway Company, Appellant, 

vs. 

Acme Fast Freight, Inc., Appellee. 

Appellant's Designation for Printing and Statement of 

Points Relied Upon. 

Now comes the appellant in the above entitled case, by 
Hamilton and Hamilton, and Seddon G. Boxlev, its attor¬ 
neys, and requests the Clerk to print the record in said 
case, as filed, except as follows: 

Page of 
Record 

93 Please omit page 93. 

94 Please omit page 94. 

95 Please omit all matter on page 95, except the fol¬ 
lowing matter, which is to be printed in the form 
indicated below: 

95 “Southern Railway I. C. C. No. A-10600, Pick Up 
and Delivery Tariff. 

Rules and Regulations. 

95 Item 10. Subject. General Application.” 

(Then print the matter of Item 10, beginning ‘Sub¬ 
ject to the rules, etc.,’ and ending ‘for delivery from 
carrier’s freight depot.’) 

95 Item 20. Subject. Definition of Terms. 

(Then print the matter of Item 20, beginning ‘The 
term ‘Pick Up Service, etc.,’ and ending ‘or unloaded 
from railway cars.”) 

95 Item 40. Subject. Area in which Service will be 

accorded. 

(Then print the matter of Item 40, beginning: ‘Ex¬ 
cept as otherwise specifically limited, etc. and end¬ 
ing ‘at directly intermediate locations.’) 
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j 

95 Item 50. Subject. Impracticable Operation. 

(Then print the matter of Item 50 beginning 
‘ Nothing in this tariff, etc. and ending ‘bv the ship¬ 
per or receiver.’) 

162 96 Please omit page 96. 

97 Please omil all of page 97, except Item 2i10, 
which is to be printed in the form indicated be¬ 
low : | 

Item 210. Subject. Allowances to Consignor; or 
Consignee, then print the matter of Item 210 be¬ 
ginning, ‘When the Consignor, etc. and ending ‘not 
entitled to free Pick Up and Delivery Service (tjhat 
is, omit (d) at end of Item 210). 

98 to 

107 in¬ 
clusive Please omit pages 9S to 107 inclusive. 

108 to I 

110 inch Please omit pages 108 to 110 inclusive. 

111 Print the first line on page 111, “Southern Rail¬ 
way Pick Up and Delivery Tariff, I. C. C. Xoi A- 
10625.” and then 

Omit all of page 111 except Item 5, which is t<j) be 
printed in the form indicated below: 

Item 5. Subject. General Application. Explana¬ 
tion of term ‘Carrier’. j 

(Then print the matter of Item 5, beginning ‘|The 
Pick Up or Delivery Service, etc., and endingj ‘of 
the participating carriers.’ j 

112 Please omit page 112. 

113 Please omit Item 50 cont’d. 

113 Print Item 55, in form indicated below: 

Item 55. Subject. Definition of term ‘Pick! Up 
Service’ and request therefor. (Then print the blat¬ 
ter of Item 55, beginning ‘The Term Pick-Up iSer- 
vice, etc., and ending ‘and unloaded on truck or 
dray.’) 

113 Print Item 60, in form indicated below: 

Item 60. Subject. Definition of Delivery Service, 
and request therefor. (Then print the matter of 
Item 60, beginning ‘The term ‘Delivery Service as 
used etc., and ending ‘consignee on specific ('ship¬ 
ments.’) j 
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113 Print Item 65, in form indicated below: 

Item 65. Subject. Area in which service will be 
accorded. (Then print matter of Item 65, beginning 
‘Except as otherwise specifically provided’ and end¬ 
ing ‘at directly intermediate locations’.) 

113 Print Item 70, in form indicated below: 

Item 70. Subject. Impracticable Operation. (Then 
print matter of Item 70 beginning ‘Nothing in this 
tariff’ and ending ‘as the case may be.’) 

114 Omit all of page 114, except Item 80, which is to 
be printed in the form indicated below: 

Item 80. Subject. Definition of term ‘Carrier’s 
Freight Depot’. (Then print matter of Item 80, be¬ 
ginning ‘The term ‘Carrier’s Freight Depot’ etc., 
and ending ‘provided for herein.’) 

163 115 Omit all of page 115, except Items 115 and 

125, which are to be printed in the form indi¬ 
cated below: 

Item 115. Subject. Free Pick-Up and Delivery 
Service. (Then Print the matter of Item 115, begin¬ 
ning ‘Except as otherwise provided herein, etc., and 
ending ‘arrangements for delivery. 8) 

Item 125. Subject. Allowance to Consignor or 
Consignee. (Then print the matter of Item 125, be¬ 
ginning ‘When the Consignor elects’ etc., and end¬ 
ing ‘Pick Up or Delivery Service’. That is, omit 
(d) and (e). 

116 to 

135 inch Omit pages 116 to 135 inclusive. 

7. Omit all matter following line 14 on page 7. 

8. Omit all of page 8. 

21. Omit lines 12 to 22, inclusive, page 21. 

22. Omit lines 8 to 14 inclusive, on page 22. 

38. Omit lines 3 to 22, inclusive, on page 38. 

44. Omit all of page 44. 

52. Omit from line 15 to the end of page 52, inclusive. 

53. Omit to and including line 22, of page 53. 

66. Omit line 10 to end of page 66, inclusive. 

67. Omit first 17 lines of page 67. 

78. Omit lines 9 to 25 inclusive on page 78. 

80. Omit from line 20 to end of page. 

81. Omit all of page 81. 
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i 

i 

82. Omit all of page 82. 

83. Omit lines 1 to 17 inclusive. 

164 The remaining pages of the Record are to be 
printed, except pages 157 and 158, photostats^ of 

which photolithographs are to be furnished by the Prihter. 

Counsel is of the opinion that the matter designated for 
omission is immaterial to the determination of the ques¬ 
tions involved and that the printing thereof would be a 
needless expense. 

SOUTHERN RAILWAY COMPANY, 

Appellant ,! 

by its Attorneys, 

HAMILTON AND HAMILTON, 
by HENRY R. GOWER, i 

SEDDON G. BOXLEY, 

165 I hereby certify that on Friday, June 14, 1940, I 
went to the office of Turney, Turney and Riives, 

Counsel for Appellee, Acme Fast Freight, Inc., 6th Floor, 
Rust Building, 1001 15th Street, N. W., at 4.40 p.m.i and 
was told by the young man in charge of the reception room 
of said office, that Mr. J. R. Turney, Mr. John R. Tuirnev 
were out of the office and that Mr. Rives was out of the 
city. I then served, by leaving with the person in charge 
of said office, a copy of the attached Designation for print¬ 
ing, and also a copy of the Points to be Relied on by| Ap¬ 
pellant on this appeal, which is already a part of the| rec¬ 
ord on appeal in this case No. 7694. 

HENRY R, GOWER. j 

Subscribed and sworn to before me this 15 day of June, 
1940. 

REGINA C. McGIVERN, 

(Seal) Notary Public, D. C. \ 

i 

i 

My Commission Expires Feb. 29, 1944. 

Endorsed on Cover: No. 7694 Southern Railway! Co., 
Appellant, vs. Acme Fast Freight, Inc. United States 
Court of Appeals for the District of Columbia Filed! Jun 
8-1940 Joseph W. Stewart, Clerk 
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United States Court of Appeals for the 
District of Columbia 

OCTOBER TERM, 1940 

! 

No. 7694 


SOUTHERN RAILWAY COMPANY, A CORPORATION, 

APPELLANT, 

. t 

vs. i 

I 

ACME FAST FREIGHT, INC., A CORPORATION, 

APPELLEE. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 

THE DISTRICT OF COLUMBIA. 


1 Endorsed: United States Court of Appeals for 

the District of Columbia Filed Mar 10 1941 Joseph 
W. Stewart, Clerk. 

i 

In the United States Court of Appeals for the District of 

Columbia 

October Term, 1940 
No. 7094 

Southern Railway Company, a body corporate, Appellant 

! 

VS. j 

Acme Fast Freight, Inc., a body corporate, Appellee. 

Stipulation for Addition to the Transcript of Record 

Pursuant to Rule 75h of the Federal Rules of Civil Proce¬ 
dure, the Appellant and the Appellee, by their duly author¬ 
ized attorneys, stipulate that the transcript of the argument 
made by counsel for Appellee before the Court below may 
be added to and made a part of the record on appeal, the 
Appellant, however, reserving the right, if the purpose of 
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adding this matter to the record be to show the theory upon 
which the case was tried in the Court below, to contend in 
this Court that this matter will not be considered by this 
Court in determining the theory upon which the case was 
tried in the Court below. (Lumbermen’s Trust Company v. 
Town of Rye gate. CCA 9th Cir., 61 F. (2d) 14,1932) 

SEDDOX Cx BOXLEY 
GEORGE E HAMILTON 
HENRY R GOWER 
Counsel for Appellant 

GEO. D. RIVES 

Counsel for Appellee 

March 6, 1941. 

2 Opening Argument on Behalf of the Plaintiff 

By Mr. George D. Rives 

Mr. Rives. As Mr. Marks, the witness for the defendant, 
testified yesterday, before these pick-up-and-delivery tariffs 
were put into effect the defendant had effective at High 
Point a rate from its freight depot only, and because of 
motor competition and the degree or in the respect that the 
motor carriers could provide service at the consignor’s 
place of manufacture, and so forth, the railroads published 
this competitive pick-up-and-delivery tariff to extend their 
service from the depot, and at the same time they provided 
that if the consignor nevertheless still brought the ship¬ 
ment to the depot they would reduce the old rate by five 
cents a hundred pounds on all freight delivered to it at its 
freight depot. 

Now, in this suit the whole object of the plaintiff is to re¬ 
cover a refund of 5 cents a hundred pounds shown for all 
the bills of lading on freight taken to the depot. Its claim 
is that it has delivered the shipments to the freight depot 
and, within the terms of the tariff, it is entitled to recover 
the refund. 

In support of its theory, it calls attention to the 

3 fact that the authenticity of the bills of lading have 
been received, and are admitted to be what thev 

show: on their face they show that the plaintiff is the con¬ 
signor on each and every one of these shipments, and they 
acknowledge receipt of the property listed thereon, whose 
description and weight is shown on the bill by the defendant 
from the plaintiff. 



3 


SOUTHERN RAILWAY CO. VS. ACME FAST FREIGHT, INd. 


Now, that acknowledges the delivery of the property by 
plaintiff to defendant. Since we have admitted tlid facts 
that plaintiff has delivered a property, as consignor, ito the 
defendant, the remaining question is, Where did tlfis de¬ 
livery take place? The components of delivery of freight 
to a carrier, as established by the cases, are, first, the de¬ 
livery of physical custody of the property by the shipper to 
the carrier for the purpose of transportation; the second, 
which completes delivery, is the issuance of a bill of jading 
or other receipt by the carrier acknowledging the receipt 
of the goods and contracting for their transportation. 

Now, it was testified in this case that the bills of lading 
were issued by defendant to plaintiff at the carrier’s freight 
depot. It was further testified that the physical custody of 
the freight was transferred or delivered or tendered and 
accepted from plaintiff to defendant at the carrier’s freight 
depot. There is no substantial dispute about wlieiic this 
occurred, but there has arisen a question whether pr not 
under the tariff it is necessary, or it was necessary, for 
these shipments to have been tendered by plaintiff to defen¬ 
dant at the so-called outbound freight house portion of 
the defendant’s freight depot in High Point. 

4 As indicated by an objection I made to thej testi¬ 

mony along that line, it is the position of the'plain¬ 
tiff that the tariff makes no distinction between inbound 
and outbound freight depots whatsoever, and it merely pro¬ 
vides that the term “carrier’s freight depot” meajis the 
freight depot or freight station located on and served jbv the 
tracks of the rail carrier and at which less-than-ejarload 
freight is ordinarilv loaded into or on or unloaded froln rail- 
way cars. It does not include an off-track depot or station 
except as otherwise specifically provided for herein, j 

In the first place, if your Honor please, the disjunctive 
word “or” is used between these words: “ordinarily loaded 
into or on or unloaded from railway cars.” 

To plaintiff that indicates very plainly that the require¬ 
ments of the tariff are satisfied if the delivery is effected 
at either place: and since it is admitted, or not disputed, 
that the deljverv was effected at the carrier’s so-called in¬ 
bound house, then the terms of this tariff arc satisfiejil with 
respect to place of delivery. 

Furthermore, the last portion of this item which follows 
the words “railway cars” after a semi-colon and jreads, 
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“it does not include an off-track depot or station except 
as otherwise specifically provided for herein,” seems to us 
clearly to indicate the purpose of this definition. 

The Court. May T see a copy of that ? I haven’t it. 

Mr. "Rives. Yes, vour Honor. I am sorrv. 

(The document referred to was handed to the Court.) 

Mr. Rives. Item 80 there; SO. 

Mr. Gower. Have you the exhibits? 

5 Mr. Rives. That was in the second tariff, Mr. Box- 

ley. 

Mr. Gower. Are the copies there? 

Mr. Rives. Yes. I need the yellow one. 


(A paper was handed to Mr. Rives.) 


Mr. Rives. Thank you, sir. 

The Court. All right, proceed. 

Mr. Rives. Xow, your Honor, those last words which I 
have just read in that item indicate quite clearly the purpose 
of this provision. An off-track depot or station is one which 
has been established in a large metropolitan area by the 
carrier, away from its tracks, for the convenience of ship¬ 
pers. The off-track station is merely a storage space in a 
shed somewhere closer to a group of shippers than the on- 
track station of the carrier; and clearly it was the provision 
of the tariff to exclude these off-track stations except as 
otherwise specifically provided for herein. 


Xow, in this same tariff, in item 620,— 

The Court. What page is that ? 

Mr. Rives. —which is found on page 24. it states at the 
end of that item, “ Kxception : For the purpose of applying 
this tariff the following off-track stations in St. Louis, Mis¬ 
souri, will be considered as on-track carrier’s freight depot 
on shipments from or to locations within the corporate 
limits of St. Louis, Missouri,” and then names the stations. 

Xow, the St. Louis situation is that those off-track sta¬ 
tions there are operated by the Columbia Terminals Com¬ 
pany in St. Louis; and for competitive reasons, presumably, 
the carrier extends the provisions of—application of this 
tariff from ordinary application as on-track stations only 
to these specifically-designated off-track stations. 

Referring back to item 80, we find that it provides 
that it means the freight depot or freight station lo- 


fi 
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catecl on and served by the tracks of the rail carriers. ! Now, 
the carrier’s freight depot in this case admittedly is located 
on and served by the tracks of the Southern Railway, j Also, 
it is one continuous building at which inbound freight is 
loaded into or on ears or outbound freight is loaded—pardon 
me: inbound freight is unloaded from cars or outbound 
freight is loaded into cars. 

For the defendant to come here at this time and fry to 
draw a line which is not drawn in its tariff we think is be¬ 
yond its power. And it makes no difference in what portion 
of the depot this freight was tendered, because the!tariff 
does not say it must be tendered within any particular por¬ 
tion of the depot; merely says it must be delivered to the 
carrier at its freight depot. 

Even if it is material, the evidence of the testimony of 
plaintiff’s witness indicated that defendant does actually 
receive outbound freight at the same portion of its freight 
depot in which the Acme shipments were received bv it. 
This was done after closing hours, and it was not a practice 
that occurred merelv once, because cvcrv dav the Acme 
Office was open longer than the Southern Railway. There¬ 
fore, all the requisites of this tariff have been complied 
with. Plaintiff delivered this freight to defendant at its 
freight depot. That is shown. Unless it is material that it 
was delivered at a particular spot now designated by de¬ 
fendant in that freight depot, it has satisfied the terirns of 
the tariff. 

7 At this point, if your Honor will indulge me, j shall 

mention briefly the extent of the issue befoije the 

Court in this case. It is merelv the determination of the 

* 

plain terms of this written instrument, merely the con¬ 
struction of this instrument, which is to be made in thej same 
manner as of any other written document; and I quote for 
your Honor the opinion of the United States Supreme 
Court. 

The Court. Now, what written instrument are you defer¬ 
ring to? 


Mr. Rives. The tariff. In Brown & Sons Lumber 


Com¬ 


pany v. Louisville & Nashville Railroad Company, winch is 
in 209 U. S., the issue in this case was whether or not la cer¬ 
tain “combination rule” provided for by tariff, which ap¬ 
plied where no published through rates were in effect! from 
the point of origin to the point of destination, applied in this 


I 
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case so as to give the shipper who sues a lower rate than 
he actually pays. And I quote: 

“The shippers contend that the construction given to the 
rule bv the Commission”—in other cases—“is conclusive, 
because preliminary resort to the Commission was neces¬ 
sary. They argue that such preliminary resort was neces¬ 
sary, since the interpretation and application of the rule in¬ 
volved (a) the exercise of sound administrative discretion 
as to technical and intricate matters of tariff application 
and the relation of tariffs one to another; (b) the reason¬ 
ableness of a practice of routing as between higher and 
lower-routed routes, and (c) uniformity in the application 
of rates, which is the paramount purpose of the Interstate 
Commerce Act. But the argument is not sound. To 
8 determine whether the rule was applicable to the sev¬ 
eral shipments does not call for, or indeed permit, 
the consideration of any of these matters. The simple 
question for determination, as to each shipment, is whether 
there existed ‘published through rates’ ‘in effect from point 
of origin to destination.’ The determination of that ques¬ 
tion requires ordinarily merely the examination of the 
tariffs. The inquiry would, in all respects, be like that com¬ 
monly made by courts when called upon to construe and 
apply any other document.” 

The Court. You have taken 15 minutes of your time. 

Mr. Rives. Pardon me, your Honor ? 

The Court. You have consumed 15 minutes of vour time. 

Mr. Rives. One closing remark. Therefore, as has been 

specifically held by the Interstate Commerce Commission, 

the intent of the defendant in publishing this tariff is en- 

tirelv immaterial to this eontrovcrsv. 

• • 

In Lamb-Fish Lumber Company v. Railroad, 42 I. C. C 
the Commission held that a tariff had to be observed even 
though there was a plain clerical error in it which required 
the collection of a rate which the carrier had never intended 
to promulgate. Nevertheless, the rate must be followed, 
the carrier’s intent not being material. 

If your Honor please, plaintiff submits that it has estab¬ 
lished the essential elements of its cause of action: the 
validity of its bill of lading, the fact that delivery of the 
shipments was made by plaintiff to defendant at the defen¬ 
dant’s freight depot; and it therefore prays recovery in 
this case. 
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Jurisdictional Statement. 

I 

Appellee brought this suit in the District Court bf 
the United States for the District of Columbia to re¬ 
cover an allowance of five cents per hundred pounds 
on several thousand separate shipments of freight 
moving in interstate commerce over appellant’s lines 
of railway, alleging the same to be due under certain 
of appellant’s tariffs lawfully on file with the Intet- 
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state Commerce Commission (R. 1). The said tariffs 
were promulgated under the authority of section 15 
(13) of the Interstate Commerce Act, 41 Stat. 488, 49 
U. S. C. £15 (13), which authorizes carriers engaged in 
interstate commerce to pay allowance to shippers who 
perform services connected with the transportation of 
the property shipped. The suit, therefore, arose under 
a law regulating commerce and the court below had 
jurisdiction under Title 18 of the Code of the District 
of Columbia, £43; 31 Stat. 1199, 28 U. S. C. £41 (8), 
and 49 Stat. 1921. The court also had general juris¬ 
diction under Title 18 of the Code of the District of 
Columbia, £44. It entered final judgment for appellee 
and this court has jurisdiction on appeal by virtue of 
Title 18 of the Code of the District of Columbia, £26. 
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STATEMENT OF THE CAST], 

The Case in Substance. 

i 

This is an appeal from the judgment below, where- 
under appellee recovered a “pick-up” allowance of 
five cents per one hundred pounds on several thousand 
separate shipments of which it was consignor an<jl 
which moved out of High Point, North Carolina, iiji 
interstate commerce over appellant’s lines of railway, 
said allowances having been held to be due under the 
provisions of appellant’s Pick-up and Delivery Tariffs. 
Under these tariffs, so far as pertinent here, appellant 
held itself out to pick up certain kinds of freight at £ 
consignor’s place of business, under certain restric¬ 
tions, and carry the same to appellant’s freight depot}, 
as defined in the tariffs, and from there to transport if 
to destination at no extra charge over and above the 
regular tariff or line-haul rate (R. 56). The service of 
calling at the consignor’s place of business and picking 
up his freight and transporting it to the depot is de¬ 
fined as “pick-up service”. The tariffs further pro¬ 
vided, however, that appellant would, in lieu of itself 
performing this pick-up service, pay an allowance of’ 
five cents per hundred pounds to qualified consignor^ 
who elected to make and did make their own arrangej- 
ments for delivering their freight to the depot (R. 57);. 
Stated another way, under the tariffs in question g 
qualified consignor was relieved of the necessity of 
taking his freight from his place of business to appel- 
lant’s depot if he preferred to call upon appellant tb 
come and get it. On the other hand, such a consignor 
could make his own arrangements for delivering his 
freight to appellant’s depot and obtain an allowance 
of five cents per hundred pounds for performing the 
service, a service which appellant ivould otherwise hav\ 
been bound to perforin. 
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Appellee in its declaration alleged, in the language 
of the tariffs, that it “delivered and unloaded” the 
shipments here involved on appellant’s depot platform 
or in its freight depot (R. 3). This, appellant denied 
(R. 4). 

We wish to point out here, as was done in the court 
below (K. 7), that this is not primarily a controversy 
over the dollars and cents involved. On the contrarv, 

V t 

appellant's election to stand suit rather than volun¬ 
tarily pay the sums sued for was prompted by its firm 
belief that such action would constitute a violation of 
the various provisions of the Interstate Commerce Act 
prohibiting rebating and unjust discrimination. And 
when the case came on for trial appellant did its utmost 
to simplify the issues and to facilitate disposition 
strictlv on the merits. To that end it was agreed that 
the several thousand bills of lading might be introduced 
in evidence without formal proof, and it was further 
agreed that none of the shipments fell within the maze 
of some fifteen or more specified restrictions in the 
tariffs (R. 8, 9), thus relieving the appellee of almost 
insuperable difficulties of proof. 

STATEMENT 0? FACTS. 

Appellant, Southern Railway Company, defendant 
below, will hereinafter be referred to as Southern; and 
A pi jolloe. Acme Fast Freight, Inc., plaintiff below, will 
hereinafter be referred to as Acme. 

Southern’s Tariffs. 

We think it best first to discuss in as brief a compass 
as possible the applicable tariffs, so that the physical 
facts may be read in the light of their provisions. 
And in this connection we believe that it would be well 
to preface such discussion with a brief statement of 
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the reasons which led to the establishment of the tar¬ 
iffs. 

Pick-up and Delivery Tariffs, in a word, were deb 
signed to meet the competition of motor carriers in thi* 
transportation of merchandise, or less-than-carload 
freight (R. 48). The motor carriers would pick up 
freight at a consignor’s place of business and deliver 
it at destination at the consignee’s place of business 
at the same rate the railroads charged for transporting 
the same freight from its station at origin to its station 
at destination. In other words, the motor carrier’s 
service extended from the door of the consignor to thje 
door of the consignee, while the railroad’s service wajs 
simply from station to station. Naturally, other thingjs 
being equal, a great many consignors preferred the 
motor carrier, as by utilizing that mode of transporta¬ 
tion thev were relieved of the necessity of taking tlieiir 
freight to the railroad station. Many consignees like¬ 
wise preferred to use the motor carrier, as by doing sio 
they were relieved of the necessity of going to the rail¬ 
road station to get their freight. To meet this situa¬ 
tion, railroads generally, including Southern, estab¬ 
lished Pick-up and Delivery tariffs whereunder they 
extended their service from the door of the consignor 
to the door of the consignee (R. 4S). 

Southern's first Pick-up and Delivery tariff whs 
Southern Railway I. C. C. No. A-10600, (R. 55, Appen¬ 
dix 1 to this brief, infra, p. 57) effective February 5, 
1936. It continued in effect to and including July 31, 
1936, and was superseded and canceled by Southern 
Railway 1. 0. C. No. A-10625, (R, 58) effective August 
1, 1936. This last named tariff continued in effect fo 
and including February 15,1937. 
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All shipments here involved moved from February 
5,1936, to February 15, 1937, both inclusive, the period 
covered by the aforesaid tariffs. 

IVe here quote certain provisions of Southern Rail¬ 
way I. C. C. No. A-10600 (Appendix I, p. 57): 

“Rules and Regulations. 

“Item 10. Subject. General Application. Sub¬ 
ject to the rules, regulations and charges provided 
in this tariff, on shipments of freight moving at 
less carload or any quantity rate or ratings, and 
handled by these lines from or to stations shown 
on pages 7 to 9, inclusive, the following will 
apply; 

“Pick up service as defined in Item 20 will be 
performed at stations shown on pages 7 to 9 in¬ 
clusive, without additional charge above the tariff 
rate as provided in tariffs lawfully on file with 
the Interstate Commerce Commission or proper 
state commission, or in lieu thereof an allowance 
as provided in Item 210 will be made to consignor 
who elects to make his own arrangements for de¬ 
livery to carrier’s freight depot. 

“Item 20. Subject Defiinition of Terms. The 

term ‘Pick-up Service’, as used in this tariff, re¬ 
fers to the service of the carrier involved in calling 
for and collecting freight, and receipting therefor, 
from a dock, platform, or doorway directly acces¬ 
sible to highway vehicles, at consignor’s ware¬ 
house, factory, store, or similar place of business; 
and includes transportation therefrom to the 
premises of the carrier’s freight depot. 

“* * * The term ‘Carrier’s Freight Depot’ 
means the Freight Depot or Freight Station lo¬ 
cated on and served by the tracks of the partici¬ 
pating carrier and at which less than carload 
freight is ordinarily loaded in or on or unloaded 
from railway cars. 
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“Item 40. Subject. Area in which Service will 
. be Accorded. Except as otherwise specifically 

limited or indicated herein, the Pick-Up or I}e- 
livcrv Service will be confined to the corporate 
* limits of the city or town of the origin or destina¬ 

tion station. 

‘‘At stations not located within incorporated 
cities or towns, the Pick-Up or Delivery service 
will be confined to locations within a radius ;of 
one mile from carrier’s freight depot, unless 
► otherwise specifically provided. 

“'Where distances arc used to describe the Pi<pk- 
Up oi- delivery limits, such distances shall be com¬ 
puted via the shortest route over streets, roads jor 
roadways available to highway vehicles from or! to 
the carrier’s freight depot. 

, “Where this tariff authorizes Pick-Up or De¬ 

livery Service at locations beyond the limits pro¬ 
vided in this item, the service will apply at di¬ 
rectly intermediate locations. 

! 

“Item 50. Subject. Impracticable Operatipn. 

Nothing in this tariff shall require the carrier; to 
Pick-Up or Deliver freight at locations at whijeh, 
on account of condition of streets or allevs, it! is 
impracticable to operate highway vehicles, jin 
such instances Pick-Up Delivery Service will;be 
made at the nearest accessible location to be des¬ 
ignated by the shipper or receiver. 

“Item 210. Subject. Allowances to Consignor 
or Consignee. When the consignor elects to mike 
his own arrangements for the Pick-Up Service 
authorized herein, an allowance of 5 cents per 100 
pounds will be made to such consignor for such 
service, subject to the conditions and exception*} in 
paragraphs (a), (b), (c) and (d) below. Said 
allowances will be made only on shipments which 
are delivered and unloaded by the consignor!on 
carrier’s freight depot platform or in carrier’s 
freight depot, and receipted for by the carrier at 


I 
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the freight depot located on or served by the 
tracks of said carrier. 

s**##**** 


(c) Xo allowance will be made on shipments 


not entitled to free Pick-Up or 


Delivery Service.” 


It ought to be said here that as we are only con¬ 
cerned in this case with the “Pick-Up Service” feature 
of the tariff and the allowance in lieu thereof, the 


provisions relative to “Delivery Service” were not 
quoted, although they may be found in the excerpts 
from the tariff in the Appendix. 

Bearing in mind the purpose of this tariff as shown 
above, let us examine the foregoing provisions and 
determine just what were the obligations of Southern 


and exactly what were the privileges of shippers or 
consignors. Succinctly stated, Southern held itself 
out to go to a consignor’s place of business and pick 
up his freight from a location directly accessible to 
highway vehicles and transport it therefrom to its 
depot, at which less than carload freight is ordinarily 
loaded in or on railway cars (subject to certain re¬ 


strictions as to area and distance, and the physical 
condition of streets or alleys), and from there trans¬ 
port it to destination at no extra charge over and above 
the regularly established line-haul rate.’ The service 
of calling at a consignor’s place of business, collecting 
his freight and transporting the same to Southern’s 
depot is defined as “pick up service”. But the per¬ 
formance of this pick up service was not all that South¬ 
ern held itself out to do. The tariffs provided for an 
alternative obligation upon Southern. They provided 


1 While tlio tariff defines ‘‘carrier’s freight depot” as one at which 
“less than carload freight is ordinarily loaded in or on or unloaded from 
railway cars”, the words “or unloaded from ’ , have to do with the 
“Delivery Service” feature of the tariff, with which we have no con¬ 
cern here. 
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that Southern would, in lieu of itself performing this 
pick-up service, pay to consignors who elected to make 
their own arrangements for delivering their freight 
to its depot as defined, an allowance of five cents per 
hundred pounds for performing that service, a service 
which Southern would otherwise have been bound to 
perform. A consignor could demand that Southern 
perform the pick-up service or could itself perform 
that service and demand the allowance prescribed jin 
the tariffs. The obligations of Southern and the priv¬ 
ileges of shippers or consignors, then, were eoextdn- 
tensivc; the obligation of the former measured exactly 
the privileges of the latter. To be entitled to the al¬ 
lowance, a consignor must have performed the precise 
service which Southern held itself out to perform apd 
which it would have been bound to perform if the coin- 
signor had not elected to relieve it of that duty. 

It follows from the foregoing that before an allow¬ 
ance is lawfully payable under the applicable tariffs 
the following conditions must exist: 

(1) The person claiming the allowance must be the 
consignor; 

(2) The consignor’s place of business must be lo¬ 
cated within the corporate limits of the city or townjof 
origin if incorporated, or if not incorporated, within a 
radius of one mile of Southern’s depot as defined; ajnd 

(.'>) The consignor must have performed the pick-up 
service which Southern held itself out to perform. 
That is to say, he must have performed the servicclof 
transporting his freight from his place of business and 
‘•delivering and unloading” the same in Southern’s 
freight depot at which less than carload freight j is 
ordinarilv loaded in or on railway cars. I 
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With one exception, Southern Railway I. C. C. No. 
A-10625, effective August 1, 1936, was in substance 
essentially the same as Southern Railway I. C. C. No. 
A-10600, above discussed, and it is unnecessary to re¬ 
view it in detail or to include it in the Appendix 
hereto. Although we think the one difference be¬ 
tween the two tariffs unimportant to the issues of 
this case, we here point it out. As shown above, under 
Southern Railway I. C. C- No. A-10600, pick-up ser¬ 
vice, or the allowance in lieu thereof, applied only on 
shipments originating at a consignor’s place of busi¬ 
ness located within the corporate limits of an incorpo¬ 
rated city or town of the point of origin; or, if the 
point of origin was an unincorporated city or town, 
the pick-up service or the allowance in lieu thereof 
applied only on shipments originating at a con¬ 
signor’s place of business located within a radius of 
one mile of the station. But, under Southern Railway 
I. C. C. No. A-10625, consignors outside the corporate 
limits of a city or town or outside a radius of one mile 
of the station in an unincorporated town, as the case 
may be, were given the privilege of bringing their 
shipments to a point within the free zone and Southern 
would complete the pick-up service from that point 
(R. 60). 

The Physical Facts. 

Southern, a Virginia corporation, is a common car¬ 
rier of freight and passengers by railroad in interstate 
commerce; is subject to the Interstate Commerce Act; 
and owns and operates lines of railway in Virginia 
and North Carolina and other states (R. 2, 4). 

Acme, a Delaware corporation, is engaged in the 
business commonly known as “freight forwarding”. 
It conducts its business throughout most of the United 
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States, soliciting and accepting property from the gen¬ 
eral public for transportation in interstate commence, 
and utilizing therefor common carriers by railroad aind 
motor vehicle (R. 7, Finding 1, R. 70). Acme has 
established in various cities certain “key stations”, 
the purpose of which is to serve the surrounding trade 
area, both within and without the cities in which tliev 
are located. These “key stations” are concentration 
or consolidating points for the “trade area” tljicy 
serve, at which packages weighing generally less than 
one hundred pounds and intended for the same destina¬ 
tion are consolidated for transportation into consign¬ 
ments of over one hundred pounds and shipped put 
under a single bill of lading (R. 7, Finding 8, R. 70). 
Acme maintained such a “key station” during the pe¬ 
riod here involved at High Point, North Carolina,j on 
the premises of Southern, under a lease or license 
agreement dated July 28, 1932 (R. 8, Finding 3, R.;70, 


71). 

Tt will be seen from the agreement itself and j at¬ 
tached blue print (R. 52) that, for the purpose! of 
facilitating the handling of Acme’s business, Southern 
granted it the right to occupy and use a space of jthc 
dimensions of 25 feet by 20 feet in its general freight 
depot building at High Point, North Carolina, for a 
consideration of One Hundred Dollars ($100.00) per 
year (R. 52). There were certain further covenants and 
conditions not important here (R. 53). The location of 
said space is shown in red on the blue print attached to 
said agreement,- and from which it appears that said 
— 

- A planogrnpli of this blue print is incorporated in this brief as 
Appendix VI and is hereinafter usually referred to as the Print. We 
include this Print in the Appendix for the convenience ofj the 
Court, as a proper appreciation of the issues of this case depend upon 
a full understanding of the facts as shown in said print. 


l 

i 

i 
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space was located in the area designated thereon 
“Frame Ware room ’ ’. The floor plan of the ware room 
and Acme’s leased space are also shown on said 
Print, including the location and dimensions of the 
space to be used by Acme for office purposes in pursu¬ 
ance of Article 4 of the said agreement. This office 
space was enclosed, but the outer limits of the leased 
area were not, nor were there any marks on the floor 
to indicate such limits. (R. 35, 42, 43). 

It was, then, in this “frame wareroom” belonging 
to Southern that Acme leased space and set up its 
“key station” or place of business in July, 1932, some 
three and one-half years before Southern’s Pick-up 
and Delivery tariffs were promulgated on February 
5, 1936. And on and after that date Acme’s leased 
space was its “place of business” under the tariffs. 
This space was as effectively and exclusively Acme’s 
under the lease of July 28, 1032 as if it ice re located 
across the street. This fact must be borne constantly 
in mind in considering the duties and privileges of 
Southern and Acme respectively, under the tariffs. 
And it is at once apparent that as Acme’s “place of 
business” was located on the very premises of South- 
turn it occupied, potentially at least, an enormously 
advantageous position over shippers located off of 
Southern’s right of way. It was at its leased space 
in this “frame wareroom” that Acme received from 
some source, presumably the general public (R. 7), 
the many thousands of diverse and unrelated packages 
which it subsequently consolidated into the several 
thousand shipments on which it here claims the pick-up 
allowance provided for in Southern’s tariffs, by label¬ 
ing and listing those intended for the same destination 
on a single bill of lading. After the rebilling was 
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complete the shipments were stacked by Acme on its 
leased space or space adjacent thereto within the 
“frame wareroom”. (Finding 7, R. 72). The nje- 
chanics of rebilling and stacking the shipments bn 
which pick-up allowances are here claimed constitute 
the only service with regard thereto that Acme per¬ 
formed; because, when they were ready for outbound 
movement, Southern, with its own labor and equip¬ 
ment, went to Acme’s space (its place of business) lor 
space adjacent thereto and picked up the shipments 
from the place where Acme had put them and trucked 
them to and loaded them in the waiting cars. (R. 27, 
28). Of course, some of the shipments were placed by 
Acme outside its leased space but it is not shown which 
of the shipments were so placed and which were not. 

We hardly think it necessary to point out that the 
source of these unrelated packages and the means iby 
which they reached Acme’s place of business are hot 
material to this case. Under the tariffs the opera¬ 
tive facts are those pertaining to transactions 
between the consignor’s place of business and the car¬ 
rier’s depot as defined therein. If Acme had, after 
preparing the shipments for outbound movement, Re¬ 
moved all of them by truck or otherwise from jits 
leased space or place of business to the adjacent ppr- 
tion of Southern’s depot within the “frame wajre- 
room”, as it did some of them, the situation wouldjbe 
slightly altered. But it did not do so. The fact that 
some of these shipments were placed on space outsjide 
Acme’s leased space or place of business by it can. be 
of no help to it, because it is not shown which ship¬ 
ments were so placed and which remained in Acmje’s 
leased space or place of business. 


I 

i 

i 
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However, it should be pointed out that even if Acme 
had removed all the shipments from its leased space or 
place of business by truck or otherwise to a point out¬ 
side the limits thereof, but still within the confines 
of the “frame wareroom” (as was done with some 
of them), still no allowance would be lawfully payable 
because the tariffs require the shipments on which 
allowances are payable to be “delivered and unloaded” 
at the depot of Southern at which less-than-earload 
freight is ordinarily loaded in or on railway cars, and 
Acme’s place of business and the entire portion of the 
“frame wareroom” in which it was located was a part 
of Southern’s inbound depot, a depot at which less- 
rhan-carload freight is ordinarily unloaded frow rail¬ 
way cars, and not the depot at which such freight is 
ordinarily loaded in or on railway cars. 

The situation was this: Southern’s general freight 
depot building was divided by a partition (R. 29, 37) 
into two parts, an inbound freight depot for the 
handling of freight coming into High Point by rail, 
and an outbound freight depot for the handling of 
freight moving out of that station by rail (R. 25, 26). 
This was known to Acme’s representative (R. 20), 
who was formerly employed by Southern (R. 13). 
This was a very necessary, real and practical designa¬ 
tion, as the functions of an inbound depot are very 
different from those of an outbound depot (R. 40); 
and we have no hesitation in saying that such distinc¬ 
tions are universally made in the conduct of the busi¬ 
ness of a common carrier by railroad where it has 
only one general outlay of freight handling facilities. 

Southern’s inbound depot consisted of the brick 
building and adjoining “frame wareroom”, shown on 
the aforesaid Print, in the latter of which Acme had 
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its place of business (R. 25). It will be observed that 
this inbound depot was separated by a solid wall froi|n 
the outbound depot, designated “inclosed platform” 
on the aforesaid Print. The brick portion was used fbr 
the storage of inbound high class freight pending de¬ 
livery to consignees (R. 26), while the “frame ward¬ 
room” was used for the storage of inbound inflam¬ 
mables such as oils, grease, paint, dye stuffs, et cetera 
—anything that might damage high class freight (R. 
24, 37). The brick building and adjoining “framie 
wareroom” were used exclusively for the handling of 
freight coming into High Point by rail (R. 24), with 
the possible exception of an occasional outbound ship¬ 
ment being placed through the door (shown on th!e 
“floor plan” of the “frame wareroom” portion of the 
Print) leading into Acme’s place of business on thee 
north or street side of the inbound depot by a patron 
after the regular outbound depot had closed (R. 25) dr 
by Southern’s contract trucker (R. 33), the latter cjf 
course being the person employed by Southern to pet- 
form its pick-up service (R. 39). With these possible 
exceptions, no outbound shipments other than Acme’s 
were accepted or handled for shipment in Southern’s 
inbound depot, because no employee of Southern was 
stationed there to receive them and there were no facil¬ 
ities there to handle them (R. 24, 25, 28, 29). If a pros¬ 
pective shipper should for any reason tender delivery 
of an outbound shipment to Southern at this inbound 
depot he would be directed to the outbound depot. (R. 
28, 29.) Consequently, no pick-up allowances such a's 
Acme seeks to recover here were ever paid on shipl 
ments tendered Southern at its inbound depot in 
which Acme was located and at which it tendered thd 

i 

shipments here involved. (R. 31.) 
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With the possible exceptions mentioned, all out¬ 
bound shipments except Acme’s—and it was this class 
of shipment, of course, on which pick-up allowances 
were payable under the tariffs—were accepted for 
transportation at Southern’s outbound depot, marked 
“enclosed platform” on the aforesaid Print. But, as 
Witness Brown pointed out (R. 25), this depot is en¬ 
closed on the north or street side only, and outbound 
freight was delivered to Southern through doorways 
on that side (R. 26), which are not shown on the Print. 

At this point we would like to direct the Court’s 
attention to the Print and particularly to the portion 
thereof exhibiting the “Floor Plan” of the “frame 
ware room” which shows Acme’s leased space and the 
remainder of the “frame wareroom” in some detail. 
The outer red lines indicate the limits of Acme’s leased 
space, while the inner red lines show the limit of 
Acme’s otlice space. In getting to Acme’s leased space 
from the outbound depot, designated “enclosed plat¬ 
form” on the Print, one had to go along the platform 
shown on the south or track side thereof and then 
through the opening (the break shown in the heavy 
hatched line) leading into the “frame wareroom” 
where Acme’s space was located. Because of the par¬ 
tition hereinbefore mentioned one could not go directly 
to Acme’s space from the outbound depot. 

Xow it is at once apparent that had Acme trucked 
or otherwise conveyed the shipments on which it here 
claims allowances from its leased space or place of 
business to the platform on the south or track side of 
the “frame wareroom” and thence along the same to 
Southern’s out outbound depot (enclosed platform), 
the depot at which less than carload freight was or¬ 
dinarily loaded in or on railway cars, we do not think 
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tills case ever would have arisen. A very different 
question would have been presented and one which \yc 
are frank to say could hardly be determined in our 
favor. But Acme took no such action. It performed 
no service connected with the transportation of the 
shipments as required by the tariffs and the law, dp- 
spite the fact that it was in a better position to avajil 
itself of the privileges of the tariffs than any other 
shipper at High Point. 

Acme simply did not choose to do anything after ;it 
consolidated its package freight into- single outbouijd 
consignments. On the contrary, it had Southern per¬ 
form the only transportation service that was per¬ 
formed. Southern came to Acme’s leased space Or 
space adjacent thereto, within the “frame warerooni” 
portion of the inbound depot, picked up its shipments 
and conveyed the same by hand trucks and four wheel 
floats from the “frame warerooni” and thence alohg 
the platform on the south or track side to the outbouhd 
cars placed opposite the outbound depot. 

We contend here, therefore, as we did in the coujrt 
below, that Acme’s failure to perform Southern’s pick¬ 
up service as required by the tariffs is a complete bjir 
lo this action. 


The Decision Below. 

There was no written opinion by the court below and 
the theory of the decision is necessarily left largely jto 
conjecture. However, this much can be said: In hold¬ 
ing that Acme elected to make, and did make, its o\Vn 
arrangements for the pick-up service authorized by 
Southern’s tariffs and pursuant thereto “delivered 
and unloaded” the shipments involved on Southern’s 
freight depot platform or in its freight depot where 
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tho same were received and receipted for by Southern, 
all within the meaning of the applicable tariffs, the 
court misconceived the essential requirements of the 
tariffs and ignored well established principles of law. 

It is quite plain that under the facts of this case 
Acme has met only two of the three requirements of 
the tariffs set cut on page^57 hereof. It was tacitly ad¬ 
mitted that High Point was an incorporated town and, 
Southern’s general depot building being located within 
those limits, Acme’s space or place of business was 
likewise so located. And so the two conditions of the 
tariffs which Acme met were (1) it was the consignor 
and (2) its place of business was located within the 
corporate limits of High Point. But it is not enough 
that two of the three requirements of the tariffs be 
satisfied. All must be complied with, and Acme failed 
to comply with the most important of all. It failed to 
perform the pick-up service which Southern held itself 
out to perform. It failed completely to convey the 
shipments from its place of business to Southern’s 
outbound depot, as required by the tariffs. This 
crucial and all-important requirement was utterly ig¬ 
nored by the court below. 

The Concentration of Package Freight at Acme’s 
Place of Business Is Not Material. 

Of course, the goods ultimatelv consolidated and 
shipped reached Acme’s place of business in some 
manner; but, as heretofore pointed out, that is not 
material to the issues of this case. Acme’s place of 
business, although located on Southern’s premises, 
was as separate and distinct therefrom as if it had 
been located across the street. The service which 
Acme or any other consignor at High Point was priv- 
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ileged to perform was the service of carrying or trans¬ 
porting its shipments from its place of business to the 
depot of Southern as defined in the tariffs. And from 
what origins and by what means the various unrelated 
packages reached Acme’s place of business in the first 
place are as foreign to this case as such questions 
would be in the case of any other shipper within the 
corporate limits of High Point and located off the 
premises of Southern who transported freight, which 
he had collected from various sources, from his place 
of business to Southern’s outbound depot. 

A payment for the assembling of potential ship¬ 
ments at Acme’s place of business for consolidation 
would be a mere gratuity, as no duty in that respect 
rested upon Southern under the tariffs. It may be 
entirely unnecessary, but we wish here to elaborate 
upon that point somewhat, for we think that is prob¬ 
ably where the trial court fell into error. 

Now, Acme has invoked the tariffs and we mukt 
apply them to the facts of the case. As we have saitl, 
Acme’s place of business under the tariffs was its 
leased space in Southern’s “frame wareroom” arid 
Southern’s only duty under the tariffs was to go to 
that space and pick up Acme’s shipments. There 
was no dull) upon, it to go elsewhere. And undOr 
the tariffs Acme could have removed its shipments 
from its leased space or place of business to South¬ 
ern’s outbound depot and thus have earned the al¬ 
lowances provided for. But it did not do so. A s 
the only duty upon Southern under the tariffs w^s 
to go to Acme’s place of business and pick up its ship¬ 
ments and transport them to the outbound depot, it 
cannot pay Acme for doing anything in its stead otlnk 
than that. The consideration for the allowances pro- 


! 
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vided for in the tariffs was the performance by con¬ 
signors of the service which Southern was obligated 
to perform, and when a consignor performed that ser¬ 
vice if relieved Southern of that trouble and expense. 2 
And if Acme had performed that service it would have 
earned the allowances, and when it failed to do so it 
failed to earn them.* A carrier cannot lawfully com- 
pensate a shipper for any service other than one which 
it is obligated to perform as a part of it's public duty 
of transportation/’ As Southern’s only duty under 
the tariffs was to go to Acme’s place of business and 
pick u]) its shipments, what occurred prior to the time 
the individual packages reached Acme could not con¬ 
cern Southern. Southern’s transportation service be¬ 
gan at Acme’s place of business and not before. 

It is not known from what origins or from what 
persons the many individual packages came which 
Acme subsequently consolidated and shipped out of 
High Point. But it may be presumed they were 
brought to Acme by the general public (R. 7), by 
persons located within the trade area which Acme’s 
“key station” or place of business at High Point 
served. But the details are not important. What is 
important is the fact that in delivering this freight to 
Acme the owners thereof were not delivering it to 
Southern. They were delivering it to Acme for pur¬ 
poses of their own and Acme’s. Acme wanted these 
individual packages concentrated at its leased space 
or place of business for its own convenience, and they 
were delivered to it there for consolidation , not for 

Union Pacific S. li. Co. v. Updike Grain Co., 222 U. S. 215 (1911). 

' Mitchell Coal Co. V. Penn. li. Co., 230 U. S. 247, discussed infra, 
p. 45. 

s Lehigh Valley li. li. Co. v. United States, 243 U. S. 444, discussed 
infra, p. 42. 
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shipment; they were not ready for shipment. And so 
anything that was done in getting this package freight 
to Acme’s place of business originally was for the ben¬ 
efit and convenience of Acme and its customers, and 
hence was outside of and beyond Southern’s obliga¬ 
tions under the tariffs. Consequently no compensation 
could lawfully be made therefor. 0 j 

i 

The Real Holding Below. 

As we have said, the theory of the decision of the 
court below is obscure, but it plainly ignored all Of 
what has just been said and was necessarily bottomed 

on the following finding: 

° ° ! 

i 

“Defendant leased to plaintiff a portion of its 
freight depot as shown on the blue print attached 
to and made a part of the agreement of July 2jS, 
1932, received in evidence as plaintiff’s exhibit 
Xo. 2. In each case the shipments received by de¬ 
fendant from the plaintiff were placed by the 
plaintiff either within this leased space or within 
the same room of which the leased space was ja 
part. From the place where the shipments had 
been so placed by plaintiff, the defendant loaded 
them on its cars. For eacli such shipment the de¬ 
fendant executed and delivered to the plaintiff 
a bill of lading.” (Finding 7, R. 72.) 

! 

Under this finding we submit that the court’s con¬ 
clusions of law are tantamount to a holding that the 
mere presence of these shipments on Southern’s preijn- 
ises, whether in space leased to Acme and under i|ts 
control (its place of business) or outside thereof, en¬ 
titled Acme as consignor to recover. It ignores the 
— 

« United States v. Baltimore, etc., R. Co., 231 U. S. 274, discussed 
infra, p. 47. 
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defined obligation of Southern and the corresponding 
privilege of Acme under the tariffs; it ignores the dis¬ 
tinction between Acme’s leased space (its place of bus¬ 
iness) and Southern’s premises in general; and finally, 
it ignores the distinction between Southern’s inbound 
and outbound depots. Manifestly the court miscon¬ 
ceived the basic requirements of the tariffs and the 
applicable law. 
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STATUTES AND TARIFFS INVOLVED. 

The statutes and tariffs involved are in tlie aggre¬ 
gate somewhat lengthy, and in pursuance of paragraph 
b(4) of section 1 of Rule 8, of this Court, they are not 
here quoted and may be found on pages 57 to G4, in¬ 
clusive of the appendices. 

j 

STATEMENT OF POINTS. 

! 

(1) The Court erred in omitting to find as a fact 

that the space designated “enclosed platform” Ion 
blueprint attached to and made a part of agreement 
between Southern and Acme, dated July 28, 1932, was 
Southern’s outbound depot, and the depot at which 
less than carload freight is ordinarilv loaded in or ion 
railway cars. j 

(2) The Court erred in holding that Acme elected 
to make and did make its own arrangements for pick¬ 
up service on the shipments here involved, as author- 
ized by and within the meaning of Southern’s Pick-jup 
and Delivery Tariffs. 

(3) The Court erred in holding that the shipments 
here involved were delivered and unloaded by Acimc 
at Southern’s freight depot platform or in Southern’s 
freight depot within the meaning of Southern’s Pick¬ 
up and Delivery Tariffs. 

(4) The Court erred in holding that Acme perforated 

any service connected with the transportation of the 
shipments here involved within the meaning of section 
15, paragraph 13, of the Interstate Commerce Act,! 36 
Sfat. 553, 49 U. S. C. § 15 (13). j 

(5) The Court erred in not holding that the payment 
hv Southern to Acme of the allowances here involved 
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would constitute a violation of the the following pro¬ 
visions of law: 

(a) Section 2 of the Interstate Commerce Act, 41 
Stat. 471), 41) U. S. C. $ 2, prohibiting unjust 
discrimination; 

(b) Section 3 of said Act, 24 Stat. 380, 49 U. S. 
C. $ 3, prohibiting undue preferences; and 

(c) Section 6 (7) of said Act, 34 Stat. 5S7, 49 U. S. 
C. $ G (7), prohibiting a departure from pub¬ 
lished tariffs and a refund of a portion of the 
rates specified in such tariffs. 

(G) The judgment below is erroneous upon any 
tlieorv of the case under the tariffs. 


SUMMARY OF ARGUMENT. 

I. 

Acme’s “place of business” within the meaning of 
the tariffs was the space leased by it under the agree¬ 
ment of July 28, 1932, located in area designated 
“frame wareroom” on blue print annexed thereto and 
made a part thereof. 


II. 

Southern’s- depot within the meaning of the tariffs 
was its outbound depot, designated “enclosed plat¬ 
form” on blueprint attached to and made a part of the 
agreement of July 28,1932. 
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III. 


Acme failed to performed the service required of 
it by the tariffs as a condition of entitlement to the ial- 
lowances and therefore failed to earn the allowances 
sued for, and any payment thereof to it by Southern 
would violate the Interstate Commerce Act in that such 


action would constitute: (a) an unjust discrimination 
in violation of section 2, 41 Stat. 479, 49 U. S. C. $2; 


(b) an undue preference in violation of section 3, 24 


Stat. 380, 49 U. S. C. § 3; and (c) an acceptance of a less 
compensation for transportation of the shipments in¬ 
volved than that specified in the tariffs and a refund of 
a portion of the rates so specified, in violation of section 
6 (7), 34 Stat. 587, 49 U. S. C. § 6 (7). 


IV. 

The judgment below is erroneous upon any theory 
of the case under the tariffs. 






26 


ARGUMENT. 

Preliminary Statement. 

We would like to point out at tlie outset that, in 
view of the fact that Southern’s Pick-up and Delivery 
tariffs were designed to secure traffic which would 
otherwise go to its highway competitors, and because 
of the various requirements thereof relative to the 
practical operation of motor vehicles, we doubt that 
they were ever intended to apply to a situation such as 
this—where the shipper is located in the very prem¬ 
ises of Southern. In such cases, Southern would very 
likely get the freight anyway and the provisions as to 
conditions of streets, et cetera, seem to contemplate 
exclusively the use of highway vehicles in performing 
pick-up service. Indeed, the Commission in Pick-up 
end Delivery in Official Territory , 218 I. C. C. 441, 446, 
(1936), where the tariffs under consideration were es¬ 
sentially the same as Southern’s said: 

“The allowance is payable only when a high¬ 
way vehicle is used in the pick-up or delivery.” 

However, we are frank to say that there is nothing 
inherent in the tariffs to prevent their application to 
a proper case of this kind, and Acme having invoked 
them, we are entirely willing that the issues be re¬ 
solved under them. But if the issues are to be so re¬ 
solved, we insist that Acme cannot he allowed to claim 
under the tariffs and against them. They must be ap¬ 
plied according to their terms, if at all, and Acme must 
meet their plain requirements as much as any other 
shipper on or off the right of way. 
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Acme’s “Place of Business” Within the Meaning of the 
Tariffs was the Space Leased by It Under the 
Agreement of July 28, 1932, Located in Area Des¬ 
ignated “Frame Wareroom” on Blue Print An¬ 
nexed Thereto and Made a Part Thereof. 

As we have said, and the court so found (Finding 2, 
R. 70), Acme established what it terms its “key sta¬ 
tion” at Iligli Point, North Carolina, on the premises 
of Southern, under lease dated July 28,1932. This \fas 
its concentration point and the place at which it re¬ 
ceived the package freight which it subsequently con¬ 
solidated into shipments for out bound movement. By 
virtue of the lease, Acme had and exercised exclusive 
control over its leased area, and the fact that it was 
located on the premises of Southern in no way detracts 
from the fact that it was here that Acme carried on jits 
business at High Point. Under the agreement, the 
leased area was as exclusively and effectively Acme’s 
as if it were located off Southern’s right of way. We 
think this fact too plain to warrant further discussion, 
although we might say that the Interstate Commerce 
Commission exercises a very strict supervision over 
leases between carriers and shippers, to the end that 
the same be not used as a cover for illegal practices. 
See, for example, Baltimore <& Ohio R. Co. v. United 
States, 305 U. S. 507 (1938). We mention this simply 
to show that leases between carriers and shippers must 
be bona fide under the law, as the agreement here 
clearly was. We likewise think that Acme’s leasied 
space was its “place of business” under the tariffs 
which, as we have pointed out, obligated Southern jto 
call at the dock, platform or doorway at a consignor’s 
warehouse, factory, store or similar “place of bubi- 

I 

i 
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ness,” collect his freight and transport the same to its 

depot as defined therein, or in lieu thereof pay the 

consignor the allowance provided for where he elected 

to perform that service himself. The fact that Acme’s 

place of business was located on Southern’s premises 

must not be allowed to confuse. The onlv effect of 

•> 

that fact was to put Acme in a highly advantageous 
position under the tariffs over shippers not so fortu¬ 
nately located. The proximity of its place of business 
to Southern’s depot as defined in the tariffs could not 
affect the payment of allowances where earned. The 
courts have recognized that in the payment of allow¬ 
ances for services performed certain shippers will 
enjoy advantages over others. For instance, in Inter¬ 
state Commerce Commission v. Diffenbaugh, 222 U. S. 
42 (1911), the court said: 

“* * * The law does not attempt to equalize for¬ 
tune, opportunities or abilities. On the contrary 
the act of Congress in terms contemplates that if 
the carrier receives services from an owner of 
property transported, or uses instrumentalities 
furnished by the latter, he shall pay for them. 
That is taken for granted in >5 15; the only restric¬ 
tion being that he shall pay no more than is rea¬ 
sonable, and the only permissive element being 
that the Commission may determine the maximum 
in case there is complaint (or now, upon its own 
motion. Act of June IS, 1910, c. 309, £ 12, 36 Stat. 
539, 551).” (46) 

See also General American Tank Car Corp. v. El 
Dorado Terminal Co., 30S IT. S. 422, 430 (1940). 

Acme’s place of business, then, under the tariffs was 
its leased space located in that portion of Southern’s 
general freight depot building designated “Frame 
warcroom” on the blue print attached to and made a 
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part of the agreement of July 28, 1932. (Appendix 
VI) j 

Under Southern’s tariffs it was obligated to go to 
that leased area and pick up Acme’s shipments ^nd 
transport them to its depot as defined in the tariffs, or 
in lieu thereof to pay Acme an allowance of five cents 
per one hundred pounds if Acme elected to and did 
“deliver and unload” its shipments at such depot!in¬ 
stead of calling on Southern to perform the service. 

i 

II. j 

Southern’s Depot Within the Meaning of the Tariffs 
was Its Outbound Depot, Designated “Enclosed 
Platform” on Blue Print Attached to and Made a 
Part of the Agreement of July 28,1932. 

I 

The tariffs define “pick-up service” as the sendee 
of the carrier in calling for and collecting a consigner’s 
freight at his place of business and transporting the 
same to its freight depot. j 

In Item 210 of Southern Railway I. 0. 0. No. A-l 0(300 
(Appendix I, p. 59), dealing with allowances in lieu of 
pick-up service, it is provided in part: 

“* * * Said allowances will be made only Ion 
shipments which are delivered and unloaded by the 
consignor on carrier’s freight depot platform! or 
in carrier’s freight depot and receipted for j by 
the carrier at the freight depot located on fjmd 
served by the tracks of the said carrier.” 

Having undertaken to pay consignors an allowance 
for delivering their freight at the carrier’s depot, file 
question naturally arose in the minds of the drafts¬ 
men of these tariffs as to what the term “carrier’s 
freight depot” meant. These men were railroad njien 
and they understood the practical necessity of cleajrly 

| 

I 

i 

i 

l 

i 
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defining the place at which freight must be delivered 
in order for the pick-up allowance to be payable. The 
carrier could not hold itself out to pay allowances on 
shipments delivered at just any of its depots, if more 
than one, or at just any place on its premises if it had 
onlv one general outlav of facilities for the handling 
of all its freight, both inhound and outbound. And so 
to meet this problem Southern’s first tariff, Southern 
Kailway I. C. C. No. A-10600 (Appendix I, p. 58), care- 
fullv defined what was meant bv the term “carrier’s 
freight depot” as follows: 

“The term ‘Carrier’s Freight Depot’ means 
the Freight Depot or Freight Station located on 
and served by the tracks of the participating car¬ 
rier and at which less-than-carload freight is ordi¬ 
narily loaded in or on or unloaded from railway 
cars.” 


Tliis definition is essentially the same as that car¬ 
ried in Southern Railway I. C. C. No. A-10625 (R. GO), 
and as to the issues here involved the minor differ¬ 
ences are immaterial. 

The important and significant part of the foregoing 
definition of the carrier’s freight depot here is that 
part which defines it as the station “at which less-than- 
carload freight is ordinarily loaded in or on or un¬ 
loaded from railwav cars.” So far as this case is con- 

* 

corned, the words “or unloaded from” should be elimi¬ 
nated, because they were inserted to cover the defini¬ 
tion of carrier’s freight depot relative to the carrier’s 
“delivery service” as distinguished from its “pick-up 
service,” and delivery service is not involved in this 
case. The applicable tariffs here are both pick-up and 
delivery tariffs and in defining freight depot it was 
necessary not only to define the depot at which pick-up 



service applied, but also the depot at which delivdry 
service was applicable. 

“Pick-up service” or the allowance in lieu thereof 
applies, of course, only on freight outbound from point 
of origin and which must be “loaded in or on” rail¬ 
way cars, while “delivery service” or the allowance 
in lieu thereof, applies only on freight coming into Its 
destination and which must be “unloaded from” rail¬ 
way cars. Hence it is provided in effect that for the 
purposes of “pick-up service,” or the allowance jin 
lieu thereof, the term “carrier’s freight depot” means 
the depot at which less-than-carload freight is ordi¬ 
narily “loaded in or on” railway cars, and for tjlie 
purposes of “delivery service,” or the allowance jin 
lieu thereof, the term “carrier’s freight depot” meajns 
the depot at which less-than-carload freight is ordi¬ 
narily “unloaded from” railway cars. It follows that 
for the purposes of this case, which involves the “pick¬ 
up service” feature of the tariffs only, the definition 
of the carrier’s freight depot reads as follows: 

“The term ‘Carrier’s Freight Depot’ means the 
Freight Depot or Freight Station located on and 
served by the tracks of the participating carrier 
and at which less-than-carload freight is ordina¬ 
rily loaded in or on * * * railway cars.” \ 

Now the freight depot of Southern at High Point 
which was located on and served by Southern’s tracks 
AND at which less-than-carload freight was ordinarily 
loaded in or on railway cars was its outbound depot 
designated on the aforesaid Print as “enclosed plat¬ 
form.” 
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defining the place at which freight must be delivered 
in order for the pick-up allowance to be payable. The 
carrier could not hold itself out to pay allowances on 
shipments delivered at just any of its depots, if more 
than one, or at just any place on its premises if it had 
only one general outlay of facilities for the handling 
of all its freight, both inbound and outbound. And so 
to meet this problem Southern’s first tariff, Southern 
"Railway I. C. C. No. A-10600 (Appendix I, p. 5S), carc- 
fullv defined what was meant bv the term “carrier’s 
freight depot” as follows: 

“The term ‘Carrier’s Freight Depot’ means 
the Freight Depot or Freight Station located on 
and served by the tracks of the participating car¬ 
rier and at which less-than-carload freight is ordi¬ 
narily loaded in or on or unloaded from railway 
ears 

This definition is essentially the same as that car¬ 
ried in Southern Railway I. C. C. No. A-10625 (R. 60), 
and as to the issues here involved the minor differ¬ 
ences are immaterial. 

Tlie important and significant part of the foregoing 
definition of the carrier’s freight depot here is that 
part which defines it as the station “at which less-than- 
carload freight is ordinarilv loaded in or on or un- 
loaded from railway cars.” So far as this case is con¬ 
cerned, the words “or unloaded from” should be elimi¬ 
nated, because they were inserted to cover the defini¬ 
tion of carrier’s freight depot relative to the carrier’s 
“delivery service” as distinguished from its “pick-up 
service,” and delivery service is not involved in this 
case. The applicable tariffs here are both pick-up and 
delivery tariffs and in defining freight depot it was 
necessary not only to define the depot at which pick-up 



service applied, but also the depot at which delivery 
service was applicable. 

“Pick-up service” or the allowance in lieu thereof 
applies, of course, only on freight outbound from point 
of origin and which must be “loaded in or on” rail- 
wav cars, while “deliverv service” or the allowance 
in lieu thereof, applies only on freight coming into jits 
destination and which must be “unloaded from” rail¬ 
way cars. Hence it is provided in effect that for flic 
purposes of “pick-up service,” or the allowance jin 
lieu thereof, the term “carrier’s freight depot” means 
the depot at which less-than-carload freight is ordi- 
narilv “loaded in or on” railway cars, and for the 
purposes of “delivery service,” or the allowance in 
lieu thereof, the term “carrier’s freight depot” means 
the depot at which less-than-carload freight is oridi- 

narilv “unloaded from” railway cars. It follows that 
» * 

for the purposes of this case, which involves the “pick¬ 
up service” feature of the tariffs only, the definition 
of the carrier’s freight depot reads as follows: 


“The term ‘Carrier’s Freight Depot’ means the 
Freight Depot or Freight Station located on apd 
served by the tracks of the participating carrier 
and at winch less-than-carload freight is ordina¬ 
rily loaded in or on * * * railway cars.” 

i 

Now the freight depot of Southern at High Point 
which was located on and served by Southern’s tracks 
AND at which less-than-carload freight was ordinarily 
loaded in or on railway cars was its outbound def>ot 
designated on the aforesaid Print as “enclosed plat¬ 
form.” 
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Tfte Court Erred in Omitting to Find as a Fact That 
the Space Designated “Enclosed Platform” on 
Blue Print Attached to and Made a Part of the 
Agreement of July 28, 1932, Between Southern 
and Acme Was Southern’s Outbound Depot 
and the Depot at Which Less-Than-Carload 
Freight is Ordinarily Loaded in or on Railway 
Cars. 


The definition of the term “carrier’s freight depot” 

in the tariffs as shown above does not sav that it must 

* 

be the depot at which less than car-load freight is 
always or universally loaded in or on railway cars. It 
simply says that it must be the depot at which such 
freight is ordinarily loaded in or on railway cars. 
There is no real or substantial conflict in the evidence 
on the proposition now under consideration. It all 
points to the fact that the space designated “enclosed 
platform” on the blue print attached to the agreement 
of July 28, 1932, was Southern’s outbound depot and 
the depot at which less than carload freight was ordina¬ 
rily loaded in or on railway cars. 

We do not consider it necessary to set out the evi- 

» 

deuce in detail. We believe the following abstract to 
be thoroughly accurate and completely fair: 

Witness Brown was Southern’s station agent and 


yardmaster at High Point during the period here in¬ 
volved (R. 23) and testified that the various designated 
areas (“enclosed platform,” “Freight Depot,” and 
“Frame Wareroom”) on the Print were all a part of 
Southern’s entire freight depot (R. 25); that the areas 
marked “brick” and “frame wareroom” comprised 
Southern’s inbound depot; that the area designated 
“enclosed platform” was the outbound depot, but that 
this area was only enclosed on the north or street side 




(R. 25) with doors through which outbound freight whs 
delivered to Southern (R. 2G); that inbound freight 
was unloaded in the inbound freight warehouse 
(depot) 7 and that which could not be delivered on tljie 
day received was locked up (R. 2G); that no outbound 
freight was accepted for shipment in the inbound ware¬ 
house (R. 25), with the possible exception of such;a 
shipment being placed through the door in Acmefs 
space in the inbound depot by a patron after the out¬ 
bound depot had closed for the night (R. 25), or (on 
cross-examination) by Southern’s contract truckejr, 
who removed it the following day (R. 54, 35), the con¬ 
tract trucker (on redirect) being the person employed 
by Southern to perform its pick-up service (R. 39); 
that if outbound shipments were tendered at the iii- 
bound depot they would not be accepted and the pros¬ 
pective shipper would be directed to the out-bound 
loading platform and that there were no facilities in 
the inbound depot for handling outbound shipments 
(R. 29); that outbound shipments were delivered to 
Southern at the outbound depot (R. 2G) and that cars 
for handling outbound freight were placed at the west 
end of the station opposite the outbound depot (ijfc. 
29); that there was a partition between the inboudd 
depot and the outbound depot (R. 29); and that tile 
functions of an inbound depot and those of an outbound 
depot are entirely different and that none of the trans¬ 
actions carried on in an inbound depot are carried bn 
in an outbound depot (R. 40). 

None of this testimony was contradicted in any iih- 
portant particular. Mr. Royal, witness for Acme, ad¬ 
mitted that Southern’s depot was divided into an iiji- 


" The witness sometimes used the word ‘ ‘ warehouse ’ ’ interchangeably 
with the word ‘‘depot” in testifying as to the inbound and outbound 
depots. 
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bound depot and an outbound depot (R. 20). This wit¬ 
ness did testify, however, that outbound cars were 
loaded directly opposite Acme’s space but that “of 
course, they were placed all up and down the tracks” 
(R. 17). And on cross-examination this witness, in 
testifying: as to the location of Acme’s space, said that 
it was located just “above the regular outbound plat¬ 
form” (R. 14). In efforts to break down witness 
Brown’s testimony that outbound cars were placed for 
loading- at the west end of the station opposite the out¬ 
bound depot, counsel for Acme succeeded only in show T - 
ing that if any cars were loaded opposite Acme’s space 
it would have been a rarity (R. 36, 37). Mr. Royal fur¬ 
ther testified that other shippers not connected with 
Acme brought their freight to Southern through the 
door leading into Acme’s space and that it was picked 
up there by Southern and trucked direct to the out¬ 
bound cars (R. IS), but admitted on cross-examination 
that generally speaking freight was not delivered to 
Southern there and that only occasionally would any be 
so delivered, and then because, late in the afternoon, 
other doors were full (R. 20). But, of course, South¬ 
ern had no control over the door leading into Acme’s 
space and no employee of Southern was stationed there 
(R. 25). 

The onlv effect of the testimony of Acme’s witnesses 
» * 

on Mr. Brown’s testimony, if any, was to show that 
occasionally a piece of freight for outbound movement 
may have been delivered to Southern at its inbound 
depot and that some cars may have been loaded with 
outbound freight opposite the inbound depot. But even 
if this is true it only serves to emphasize the fact that 
Southern’s outbound depot marked “enclosed plat¬ 
form” on the Print was the depot at which outbound 
freight was ordinarily received, and the depot at which 
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such freight was 
cars 


ordinarily loaded in or on railway 


We think it a fair statement to say that on the Rec¬ 
ord in this case practically all, if not ail, outbound ship¬ 
ments were accepted and handled for outbound move¬ 
ment at the place designated “enclosed platform”;on 
the Print; that it was known as the outbound depot; 
and that it las here that less than carload freight >vas 
ordinarily loaded in or on railway cars. It is possible 
that there were exceptions, but such exceptions j as 
there may have been serve only to emphasize the gen¬ 
eral rule. We think the evidence fully warrants the 
finding set out above and that the court below erred in 
omitting so to find. 

It is true that Southern has onlv one general freight 
depot building at High Point but, as is the universal 
custom in the conduct of the business of a common car¬ 
rier by railroad in such cases, the entire building wjas 
divided into two parts, an inbound depot and an out¬ 
bound depot. This is a very real and practical desig¬ 
nation, because none of the transactions carried on; in 
an outbound depot are performed in an inbound depjot. 
The functions of the two are very different and tljey 
have no more relation to each other than if they were 
a block apart. And the fact is that Southern’s out¬ 
bound depot was separated by a partition from its in¬ 
bound depot. They were thus separated physically 
and in the purview of the tariffs were two different 
places; and we think the evidence also showed they 
were as equally separated functionally. 

Of course, Acme's shipments were accepted for out¬ 
bound movement in the inbound depot, because ! it 
had its place of business there and there tendered them 
to Southern. Southern went to Acme’s place of busi¬ 
ness with its own labor and equipment and transported 


! 
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the shipments to Southern’s outbound depot and there 
loaded them in or on the ears. All other transactions 
in the inbound depot had to do with freight coining 
into High Point for delivery to consignees. It was 
here that less-than-carload freight was ordinarily “un- 
loaded from " railway cars, not loaded in or on railway 
cars. 

Enough has been said to show conclusively that, 

while Southern's general freight depot building at 

High Point was one integrated structure, the fact 

nevertheless is that it was divided physically and func- 

1 tonally into an inbound depot and an outbound 

depot, and that it was at this outbound depot that 

•less-than-carload freight was ordinarily “loaded in 

or on railway cars.” It follows that under the tariffs 
* 

consignors were required to “deliver and unload” 
their freight at Southern’s outbound depot in order 
to be entitled to the pick-up allowances provided for 
therein. If as much as six inches had actually sepa¬ 
rated Southern’s inbound and outbound depots, could 
there be any doubt about that proposition? Clearly 
not, and the fact that they were physically joined can¬ 
not alter the result. 
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Acme Failed to Perform the Service Required of it by 
the Tariffs as a Condition of Entitlement to the 
Allowances and Therefore Failed to Earn the AL 
lowances Sued for, and Any Payment Thereof of 
it by Southern Would Violate the Interstate Com¬ 
merce Act in That Such Action Would Constitute': 
(a) an Unjust Discrimination in Violation of Sec¬ 
tion 2, 41 Stat. 479, 49 U. S. C. $ 2; (b) an Undue 
Preference in Violation of Section 3, 24 Stat. 380, 
49 U. S. C. >5 3; and (c) an Acceptance of a Less 
Compensation for Transportation of the Shipments 
Involved Than That Specified in the Tariffs and a 
Refund of a Portion of the Rates so Specified, ih 
Violation of Section 6 (7), 34 Stat. 587, 49 U. S. C. 
§6(7). | 

As we have heretofore pointed out, Southern’s tariffs 
were established under the authority of section 15 (K>) 
of the Interstate Commerce Act, 36 Stat. 553, 49 U. *3. 
C. § 15 (13), (Appendix V, p. 64), which reads in pajrt 
as follows: | 

“If the owner of property transported undjbr 
this chapter directly or indirectly renders any ser¬ 
vice connected with such transportation * * * the 
charges and allowances therefor shall be no mojre 
than is just and reasonable * * 

As the authorities hereinafter cited show, this stat¬ 
ute has been construed uniformly to authorize the pay¬ 
ment of allowances to shippers only where they per¬ 
form a service which the carrier is obligated to per¬ 
form. The service must be “connected with such 
transportation” as a uccessarp part of the carriage's it 
must be a transportation sorrier. And that is exactly 


i 
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the kind of service for which the pick-up allowances 
are payable under Southern’s tariffs. They arc law¬ 
ful only because they are payable to shippers who 
themselves perform a part of Southern’s transporta¬ 
tion service. See American Tracking Ass*ns Luc. v. 
United States (D. Ct. for D. C.)> 17 F. Supp. 655 
(1036), and Pick-np and Delivery in Official Territory, 
218 I. C. C. 441 (1936), both infra. 

Now, looking at the facts of this case, it seems quite 
clear in view of all the foregoing that under the 
tariffs Acme could cither have Southern come to its 
place of business which was its leased space, pick up 
its shipments and convey them to Southern’s outbound 
depot, or it could itself have performed that service 
and demanded the allowances provided for in the 
tariffs. 

Which course did Acme actually follow? Did it 
elect to perform the pick-up service? It did not. It 
had Southern come and get its shipments, and yet 
Acme contends it is entitled to the pick-up allowance 
which Southern promised to pay shippers who 
delivered and unloaded their shipments at South¬ 
ern’s outbound deport. Acme performed no ser¬ 
vice which Southern was obligated to perform, but it 
still claims it is entitled to be compensated on these 
shipments. It is little short of astonishing that if 
Acme ever had any bona fide intention of claiming al¬ 
lowances on these shipments it should have sat com¬ 
placently by while Southern performed the only trans¬ 
portation service that was performed when, on account 
of Acme’s highly advantageous location, it could have 
with comparatively little trouble and expense trucked 
its shipments to Southern's outbound depot and thus 
earned the allowances which it now claims are due it. 
While every other shipper at High Point was expend- 
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ing its money and its labor in transporting its ship¬ 
ments from its place of business to Southern’s out¬ 
bound depot in order to earn the allowance provided 
for in the tariffs, Acme made no move to comply with 
the tariffs. 

We repeat that how the individual pieces of pack¬ 
age freight originally reached Acme’s leased space or 
place of business is not material to this case. That 
was a transaction between Acme and its customers for 
their mutual benefit and in no way concerned Southern. 
The extent of Southern’s obligation under the tariffs 
was to go to Acme’s place of business, collect its ship¬ 
ments and convey them to its outbound depot, or pay 
Acme for performing that service itself. The consid¬ 
eration for the allowances in the tariffs is the service 
of the shipper in performing Southern’s pick-up ser¬ 
vice, which would relieve Southern of that trouble and 
expense. Union Pacific R. R. Co. v. Updike Grain Co., 
supra. And Acme failed to do that. To pay Aci|ne 
for whatever was done by it for its own convenience 
or by its customers in concentrating package freight 
at its place of business for subsequent consolidation 
and reshipment, would be a mere gratuity. S|ee 
Mitchell Coal Co. v. Penna. R. R. Co., 230 U. S. 247, 
infra, p. 45, where the court said: 

“But although the statute then of force was niot 
construed to require the publication of allowances, 
their payment was lawful only when supported jiy 
a consideration. To pay shippers for doing ih(;ir 
own work would have been a mere gratuity.*’ * 
(262,263) 

Likewise, in United States v. Baltimore etc. Co., 231 
V. S. 274, also infra, p. 47, the court in denying a claim 
for lighterage allowances, said: 

■ s All italics ours unless otherwise indicated. 
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“* * * The claim by the Federal Company is 
a claim for an allowance on account of lighterage 
done for their own convenience, a lighterage ser- 
vice which under the facts of the ease the carriers 
were under no obligation to do as a duly of trans¬ 
portation. it was, therefore, a demand for a 
purely accessorial service * * V’ (287) 

To say that a carrier cannot lawfully pay a shipper 
for doing his own work or for performing a service 
for his own convenience is simply another way of say¬ 
ing that allowances are lawfully pavablc onlv where 
the shipper performs a part of the carrier's duties of 
transportation. 

While we have been unable to lind any authorities 
involving circumstances similar to the peculiar facts 
of this case, we think the principles which are to govern 
cannot be controverted. But before going on to a dis¬ 
cussion of those principles, let us briefly notice certain 
statutes which we contend would be violated bv the 
payment of the allowances sued for. 

Section 2 of the Interstate Commerce Act, 24 Stat. 
379, 49 U. S. C. $2 (Appendix II, p. Gl), provides 
in substance, so far as important here, that if any com¬ 
mon carrier subject to the Act shall, directly or indi¬ 
rectly, by any special rate, rebate, drawback or other 
device, charge, demand, collect or receive from any 
person a greater or less compensation for any service 
rendered in the transportation of property than it 
charges, demands, collects or receives from any other 
person for doing for him a like or contemporaneous 
service in the transportation of a like kind of traffic 
under substantially similar circumstances or condi¬ 
tions, such common carrier shall be guilty of unjust 
discrimination, which is prohibited and declared to be 
unlawful. 


Section 3 of the Act, 24 Stat. 380, 49 U. S. C. $ 3 
(1) (Appendix III, p. 62), makes it unlawful for any 
common carrier subject thereto to give any undue 
or unreasonable preference or advantage to any par¬ 
ticular person, company, firm or corporation, in aiiy 
respect whatsoever, or to subject any particular per¬ 
son, company, firm or corporation to any undue Or 
unreasonable prejudice or disadvantage in any respect 
whatsoever. 

Section 6 (7) of the Act, 34 Stat. 387, 49 U. S. jC. 
£6(7) (Appendix IV, p. 63) prohibits a departure 
by any common carrier subject thereto from its pub¬ 
lished tariffs and prohibits such carrier from refund¬ 
ing in anv manner or bv anv device any portion of 
the rates specified in its tariffs. | 

It is submitted that the payment by Southern jto 
Acme of the allowances here sued for would violate 
each of the foregoing statutes. 

Now, as we have so often said, Southern’s obligation 
under the tariffs was to go to Acme’s leased space or 
place of business, pick up its shipments and convey 
them to its outbound depot or in lieu thereof pay Acme 
the allowances provided for in the tariff if it elected 
to and did perform that service. But, of course, Aci)ie 
did not perform that service. It did nothing beyond 
placing the shipments at some spot convenient to it jin 
its leased space or place of business, or on space ad¬ 
jacent thereto within the “frame wareroom” whibh 
was not a part of Southern’s outbound depot. Under 
these circumstances Acme failed to earn the allow¬ 
ances for which it sues and if that is true any pay¬ 
ment thereof by Southern to Acme would be violatiyc 
of law. 

It would be an unjust discrimination in favor of 
Acme, in violation of 49 U. C. C. § 2, over other 
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shippers at High Point who had to earn their allow¬ 
ances by taking their shipments from their places of 
business to Southern’s outbound depot; an undue pref¬ 
erence to Acme over such shippers in violation of 49 
IT. S. C. §3(1); and a departure by Southern from 
its published tariffs and a refund of a portion of its 
published rates in violation of 49 U. S. C. § 6(7). 

The Only Question in This Case is One of Service. 

The whole question, and the only question, in this 
case is simply one of service. Did Acme perform the 
service Southern was obligated to perform under the 
tariffs? Did it take its shipments from its leased 
space or place of business to Southern’s outbound 
depot ? AVc know, of course, that it did not. There is 
not even any dispute about that. And as that was not 
done no allowances are due under the tariffs and none 
may be paid under 49 U. S. C. § 15 (13). 

This statute, as we have said, has been construed 
from the earliest times as authorizing the payment of 
allowances to shippers only where they performed a 
service which was a part of the carriers duty of trans¬ 
portation. 

This principle is no more clearly illustrated any¬ 
where than in the case of Lehigh Valley R. R. Co. v. 
United States, 243 U. S. 444 (1917), where the question 
involved bears a striking resemblance to that here pre¬ 
sented. In that case injunction proceedings were in¬ 
stituted by the Attorney General at the request of the 
Interstate Commerce Commission to prevent the rail¬ 
road from carrying freight at less than its published 
rates, in violation of 49 U. S. C. § 6 (7). It appears 
that George F. Sheldon and Company was a freight 
forwarder engaged in bringing goods for importers to 
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their destinations in the United States from Europe 
and charging them for the transportation and for what¬ 
ever other services were performed. By arrangement 
with the railroad, it was paid a percentage of the pub¬ 
lished rates for goods shipped over the railroad and 
also a salary. The trial court granted the injunction 
as prayed and the Supreme Court affirmed in an opin¬ 
ion by Mr. Justice Holmes. There it is said: 

“It is true no doubt that George AY. Sheldon 
and Company in the performance of the services 
for which it is paid maintains offices here <jmd 
abroad, advertises the railroad, solicits traffic [for 
it, does various other useful things, and, in short, 
we assume, benefits the road and earns its money, 
if it were allowable to earn money in that way.! It 
is true also that in Interstate Commerce Cominis- 
siou v. F. II. Peacejj efi Co., 222 U. S. 42, an owner 
of property transported was held entitled unjder 
$ 13 of the Act to Kegulate Commerce to an allow¬ 
ance for furnishing a part of the transportation 
that the carrier was bound to furnish. (So Union 
Pacific It. It. Co. v. Updike Grain Co., 222 Ui S. 
215, and United States v. Baltimore efi Ohio II. It. 
Co., 231 U. S. 274.) But that case goes to ;the 
verge of what is permitted by the act. The Ser¬ 
vices rendered by George AY. Sheldon and Com¬ 
pany, although in a practical sense ‘connected \yitli 
such transportation’, were not connected with it 
as a necessary part of the carriage—were \not 
*/ransportation service’, in the language of Union 
Pacific It. It. Co. v. Updike Grain Co., 222 Ul S. 
215, 220—and in our opinion were not such services 
as were contemplated in the Act of June 29, 1906, 
e. 3591, § 4, 34 Stat. 589, amending § 15 of the ojrig- 
inal act. On the other hand the allowance for them 
falls within the plain meaning of § 2 of the Acjt of 
1906, to which we referred above.” 
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AVe know from the record in this case that Acme is 
a “freight forwarder” and that it solicits and accepts 
property from the general public for concentration and 
reshipment. AVe know that it received the package 
freight which comprised the consolidated shipments 
here involved at its leased space but even so it is per¬ 
fectly apparent that it no more performed a trans¬ 
portation service for Southern than the Sheldon Com¬ 
pany did for the Lehigh Valley in the above case, for 
under the tariffs Southern’s transportation service be¬ 
gan at Anne's [dace of business and not before. If 
Southern had here paid Acme the allowances it claims 
a clear violation of 49 U. S. C. $ 6(7) would have re¬ 
sulted. It makes no difference that the Lehigh Valley 
paid the forwarder a percentage of the published rates 
on the goods shipped and also a salary. The payment 
of the allowances here would have bad exactly the 
same result. Southern would have transported the 
shipments at less than the published rate, in violation 
of 49 U. S. C. § 15(13). 

The Lehigh I 'alley case has been cited and followed 
without question to the present time. The latest case 
in which we find it approved is United Stales v. Chicago 
Heights Trucking Co.. 310 U. S. 344, (1940), where the 
court said: 

“A special allowance to a forwarder as an in¬ 
ducement to ship goods by a particular carrier 
would be an illegal rebate.” (353) 


In Merchants Warehouse Co. v. United States, 283 
U. S. 501 (1931), it was held that the payment of al¬ 
lowances by carriers to warehousemen who performed 
services in part not unlike those performed by Acme 
in this case were illegal. In speaking of the services 
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performed by the warehousemen there involved, t}ie 
court said: 


“* * * and, what is of vital importance, so far 
as the present issues of discrimination and rebat¬ 
ing are concerned, they (the warehousemen) may 
assemble package freight of less than carload lots 
and ship it in carloads at carload rates, and dis¬ 
tribute or resliip, in less than carload lots, a large 
amount of package freight, carried in carloads 'at 
carload rates. (509) 

“* * * The service rendered by appellants’ 
warehouses in distributing and assembling pack¬ 
age carload freight is thus one which a carrier is 
not authorized or permitted to render, even at its 
own public freight station, and if performed by! it 
would nullify its published rates for carload trans¬ 
portation service. See New York, N. II. & II. R. 
Co. v. Interstate Comm., 200 U. S. 361. (510) j 
* * Such allowances are forbidden, even 
though paid to appellants and their competitors 
alike, since, as to both, they would be departures 
from carload rates of the published tariffs of ^he 
carriers and'amount to rebates forbidden by <$§2 
and 3 of the Interstate Commerce Act. See Lehigh 
Valley R. Co. v. United States, 243 IT. S. 444, 446; 


United States v. Union Stock Yard Co.. 226 U.;S. 


286, 307”. (510, 511) 


One of the earlier cases presenting a situation closely 
analogous to the one we have here is Mitchell Coat & 
Coke Co. v. Pennsylvania Rd. Co., 230 U. S. 247 (1913). 
There the Coal Company brought an action for dam¬ 
ages alleged to have been suffered by it as a result! of 
the payment by the Pennsylvania of rebates to certain 
of its competitors located in coal mining districts 
known as the Clearfield and Latrobc Districts. Ijhe 
railroad tariffs named a rate from the station in tlnjjse 
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districts but were universally construed as including 
the haul from the mine to the station, and the alleged 
rebates were, according to the Pennsylvania, allow¬ 
ances to the companies receiving them for their ser¬ 
vices in hauling their cars from the mine to the station 
but, according to the Coal Company, unlawful rebates 
to its competitors by reason of which it had been dam¬ 
aged. AVe need here direct our attention to the La- 
trobe District only. In this district there were two 
companies which received allowances, so called, but 
which did not perform the service of hauling their cars 
from the mines to the station. As to the compensation 
paid these companies, the court said: 

“* * * These companies owned no engines, and 
they hauled no cars between mine and station. 
That work was included in the rate, and the Penn¬ 
sylvania did the hauling with its own locomotives 
and crews. It therefore owed nothing to the La- 
trobc and Bolivar Companies for the service which 
the carrier itself performed, and the so-called al¬ 
lowance, regardless of the amount, was a mere 
gift—a rebate, absolutely forbidden by the statute 
and ipso facto illegal.” (p. 266) 

This case seems to us to be particularly applicable 
to ihe facts of the instant case. Here Acme, like the 
Bolivar and Latrobc Companies, performed no ser¬ 
vice, while Southern, like the Pennsylvania, trans¬ 
ported the shipments from Acme’s place of business, 
which corresponds to the mines in the above case, to 
its outbound depot. Thus any payment to Acme of the 
allowances claimed would be as much a gift as the 
compensation paid by the Pennsylvania in the above 
case and consequently as violative of 49 U. S. C. $ 2 
and 49 U. S. C. S 3 prohibiting unjust discriminations 
and undue preferences. 
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Another very pertinent case is United States iv. 
Baltimore etc. B. Co., 231 U. S. 274 (1913). i 

Appellees here were rail carriers whose freight ter¬ 
minals were located on the New Jersey shore of New 
York harbor, and under such circumstances the only 
way by which freight destined to and consigned from 
New York City could be handled was by means of car 
floats, steam lighters, etc. To meet this situation ap¬ 
pellees held themselves out by published tariffs to ex¬ 
tend their transportation on eastbound freight to a 
defined area along the river front of the City of New 
York and on westbound freight their transportation 
sevice was to begin when such freight was delivered at 
designated points within the same area. This extended 
service was to be performed free of charge. Within 
this free lighterage zone appellees had established pub¬ 
lic freight terminals, one of which was known as the 
Jay Street Terminal, which was owned by Arbuckle 
Brothers and operated by them in the name of The 
Terminal Company as agents of appellees under con¬ 
tract. For the services of the Terminal Company, in¬ 
cluding the lighterage of freight to and from the New 
Jersey Shore, appellees paid an allowance based on the 
total tonnage. Under the contracts with The Terminal 
Company shipments by or to Arbuckle Brothers, who 
were large shippers of sugar, were handled in the 
same manner as shipments for the general public and 
comprised a part of the tonnage on which allowances 
were paid. Under these circumstances the Federal 
Sugar Refining Company, a competitor of Arbuckle 
Brothers, located about ten miles outside the free light¬ 
erage zone, claimed that as it lightered its sugar from 
its shipping dock to the rail terminals in New Jersey 
the allowance to Arbuckle with respect to the lighter¬ 
age of its sugar was an illegal discrimination unless a 
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like allowance was made to it. The Interstate Com¬ 
merce Commission ordered appellees to cease and de¬ 
sist from paving allowances to Arbuckle on its sugar 
while refusing to pay allowances to Federal Sugar Re¬ 
lining Company on sugar brought by it on lighters to 
appellees’ terminals in Xew Jersey. This order ap¬ 
pellees attacked as illegal. The Commerce Court sus¬ 
tained the bill and enjoined the order, and this appeal 
was taken. The court held that as the Federal Sugar 
Refining Company was located outside the free lighter¬ 
age zone and as no tender of its shipments was made 
to the appellees at any public station or any accessible 
private dock within that zone no allowance was due it, 
and affirmed the judgment below. There the court 
said: 


* * The claim by the Federal Company is a 
claim for an allowance on account of lightering 
done for their own convenience, a lighterage ser¬ 
vice which wider the facts of the case the carriers 
were under no obligation to do as a duty of trans¬ 
portation. It was, therefore, a demand for a 
purely accessorial service, as much so as if they 
had claimed for carting their shipments to a depot 
or station.” (2S7) 

“But, as has already been shown the railroads 
were under no obligation to lighter the sugar of 
the Federal Sugar Refining Company. Upon the 
other hand, if the lighterage of the Arbuckle 
Sugar was included in the through rate from the 
Jay Street station, and a part of the transporta¬ 
tion ichich the railroads were under obligation to 
perform, and that lighterage was done by Arbuclde 
Brothers at the instance and procurement of the 
carriers, they, as owners of the freight thus trans¬ 
ported, were entitled to demand a compensation 
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reasonably commensurate with the facilities fur¬ 
nished and the services performed. Wight jv. 
United States, 1G7 U. S. f)12; General Electtic 
Gum pang v. New York Central Bail road, 14 1.10. 
C. Ki*]). 237; Interstate Commerce Commission I v. 
Dijfenbaugh, 222 U. S. 42, 46.” (292, 293) 

j 

Acme here is in a position comparable to that of the 
Federal Sugar iiefming Company in the above case. 
There the Federal Company performed a service, it is 
true, but it was not one which the railroad was unefer 
any obligation to perform as a duty of transportation 
and it was in no better position so far as allowances 
were concerned than if it had, like Acme, done nothing. 
On the other hand, Arbueklc Brothers performed the 
lighterage service which was a part of the carrier’s 
duty of transportation and was entitled to compensa¬ 
tion therefor. And so here, if Acme had performed the 
pick-up service which Southern was obligated to per¬ 
form it would have been entitled to the allowances 
claimed, but as it did not do so it is no more entitled 
thereto than the Federal Company was entitled to com¬ 
pensation in the above case. 

This court had occasion to pass upon the question 
of allowances by carriers to shippers for services per¬ 
formed in United States v. Interstate Commerce Com¬ 
mission, 51 App. D. C. 136, 277 Fed. 53S, (reversed! on 
other grounds, 260 U. S. 32), where the question Tivas 
whether a shipper who had loaded cars of carlbad 
freight (ordinarily the duty of the shipper but, du^ to 
peculiar conditions, the carrier’s duty under the f^cts 
out of which this case arose) was entitled to compensa¬ 
tion for such service. There it is said: 

<<* * * j n our view, the test as to the right to 
compensation is the bona fides of the transaction — 


I 
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whether, in the light of surrounding circumstances, 
there was a reasonable and proper basis for the 
performance of the services. 

“That there was such a basis in the present case 
is not disputed. 

“The carrier could not fulfill its tariff under¬ 
taking and entered into an arrangement with the 
shipper whereby the shipper in good faith per¬ 
formed services which, under the law, the carrier 
should have performed. Under these facts, the 
shipper was ‘entitled to demand a compensation 
reasonably commensurate with the facilities fur¬ 
nished and the services performed.’ United States 
v. Balt. & Ohio R. R. Co., 231 U. S. 274, 293, 34 
Sup. Ct. 75, 81 (58 L. Ed. 218) ”. (542) 

The instant case affords a reasonable and proper 
basis for the performance of Southern’s pick-up ser¬ 
vice by Acme, but we think it totally lacks the per¬ 
formance by Acme in good faith or otherwise of that 
service. 

Both the Interstate Commerce Commission and the 
courts, following the well established rule, have held 
that allowances for pick-up and delivery service are 
lawful and payable only where the consignor or con¬ 
signee performs the pick-up or delivery service him¬ 
self. Thus in Pick-up and Delivery in Official Terri¬ 
tory, 21S I. C. C. 441 (1936), the Commission, in con¬ 
sidering tariffs essentially the same as Southern’s, 
said: 


“ Allowances .—In the suspended tariffs the pay¬ 
ment of 5 cents which respondents propose to make 
to consignors and consignees who provide their 
own pick-up and delivery is described as an allow¬ 
ance, and the same term has been used generally 
by counsel and witnesses who have discussed this 
feature of the case. It has been generally assumed 
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that this allowance is such a one as is contemplate^ 
in section 15 (13) of the Interstate Commerce Act, 
and in Tariffs Embracing Motor-Truck or Wagon 
Transfer Service, supra , we expressed a similar 
view as follows: 

Motor-truck or wagon transfer can be, and i$, 
employed either by the owner of property trans¬ 
ported for rendering a service connected with 
such transportation, which the carrier otherwise 
would be under no obligation to perform, or by 
the carrier itself. * * *” (480) 

And in American Trucking Ass ’ns Inc. v. United 
States (D. Ct. for D. C-), 17 F. Supp. 055 (1936), a 
statutory three-judge court sustained the allowances 
in a proceeding attacking the orders of the Commis¬ 
sion in the case next above. There it is said bv Groner, 
J.: 

“The validity of the orders of the Commission 
is also attacked on the ground that the allowances 
which the railroads make to the consignors and 
consignees who themselves perform the pick-ujp 
and delivery service are rebates and unlawful. 
The tariffs provide for an allowance of 5 cents per 
hundred pounds when the consignor or consignee 
performs the service at his own expense. But it 
is perfectly clear that this allowance is not a rebate 
as that word is used in the act. It is, as we have 
seen, provided for in the published tariffs, and 
there is nothing either unlawful or unreasonable 
in permitting a shipper or consignee, where he 
himself performs a part of the transportation ser¬ 
vice, to receive a reasonable compensation or al¬ 
lowance therefor. This is clearly indicated by tile 
Supreme Court in United States v. Baltimore |& 
Ohio, 231 U. S. 274, 34 S. Ct. 75, 58 L. Ed. 218, 
where it is said that a railroad may compensate ja 


j 
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shipper for services rendered and facilities fur¬ 
nished in connection with his own shipment.” 

The foregoing authorities show conclusively that 
allowances to shippers are lawful only where they 
perform a part of the carrier’s duty of transportation. 
Applying that rule to the facts of this case it is clear 
that Acme is not entitled to the allowances claimed. 
It did not convey its shipments from its leased space or 
place of business to Southern’s outbound depot, and 
failing in that it failed to earn the compensation pro¬ 
vided for in Southern’s tariffs for the performance of 
that service. As a result, the payment of the allow¬ 
ances here sued for would be a mere gratuity and 
would violate the various provisions of the Interstate 
Commerce Act above discussed. 

IV. 

The judgment below is erroneous upon any theory of 
the case under the tariffs. 

If we are wrong in saying that Acme’s place of 
business under the tariffs was its leased space; if we 
are wrong in saying that Southern’s depot within the 
meaning of the tariffs was its outbound depot where 
less than carload freight is ordinarily loaded in or on 
railway cars; if we are wrong in saying that under 
the tariffs Acme cannot claim the allowances sued for 
because it failed to convey its shipments from its leased 
space to Southern’s outbound depot; if we are wrong 
in all of that, and if it be true that the delivery of the 
individual pieces of package freight to Acme by some¬ 
body at its leased space and the subsequent consolida¬ 
tion thereof into the consolidated shipments here in¬ 
volved and the tender of such shipments to Southern 
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in its inbound depot was a delivery to Southern within 
the meaning; of the tariffs, we still insist that the judg¬ 
ment below cannot stand. The mere presence of these 
shipments in the premises of Southern cannot entitle 
Acme as consignor to the allowances sued for, because 
it does not follow as a matter of law that Acme or 
anybody else performed a service which Southern was 
obligated to perform as a part of its duty of transpor¬ 
tation. Acme, in the general conduct of its business, 
received its package freight from the general publijc, 
and it may be that some of it came to Acme’s place Of 
business by common carrier motor vehicle, or by rail¬ 
way express or parcel post, or over the very rails of 
Southern itself. In any of these cases could anybody 
seriously contend that any service had been performed 
which was the duty of Southern to perform? It is still 
a question of service, no matter what interpretation 
is put upon the tariffs with respect to delivery at the 
carrier’s depot. Over and above the tariffs we have 
the law, 49 U. S. C. $ 15 (13), which, as we have seeh, 
authorizes the payment of allowances only where tl|ie 
shipper renders a service which was a part of the car¬ 
rier's duty of transportation. 

Furthermore, as a part of this general require¬ 
ment that the shipper’s service be a transportation 
service and aptly illustrative thereof, it is recalled 
that under Item 40 of Southern Railway I. C. 0. No. 
A-10600, effective February 5, 1936 (Appendix ]I, 
p. 58), the free zone (that is, the zone within whiih 
free pick-up service applied) extended only to the cor¬ 
porate limits of a municipality or to within a radius Of 
one mile of the station of origin if located in an unin¬ 
corporated town. This tariff thus clearly limited 
Southern’s duty of transportation to those limits, ahd 
as a consequence no shipper outside thereof was eli- 
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titled to an allowance even if he brought bis shipment 
to Southern’s depot and complied in every other re¬ 
spect with the tariffs. Higli Point being an incor¬ 
porated town, it follows that if any of the shipments 
here involved, or any one of the individual pieces of 
package freight making up a consolidated shipment, 
originated outside the corporate limits of High Point 
no allowance is lawfully payable thereon. The case of 
United States v. Baltimore etc. B. Co., supra , is direct 
authority on this point. It was there held that a ship¬ 
per localed outside the free lighterage zone was not 
entitled to an allowance for lightering his shipments 
to the carrier’s terminals and was therefore not dis¬ 
criminated against by payments of allowances to ship¬ 
pers located within the free zone who performed a 
like service. We submit, therefore, that the mere 
presence of Acme’s shipments on the premises of 
Southern cannot entitle it to the allowance claimed, as 
it does not follow as a matter of law from that fact that 
any service was performed which Southern was under 
a duty to perform. 

Now, of course, Southern Kailwav I. C. C. Xo. 
A-10625, effective August 1, 1936, defined the area 
within which free pick-up service applied, just as was 
done in the former tariff, but in Item 65 (K. 60) pro¬ 
vided : 

•*()n shipments from or to points beyond the 
limits herein specified, the pick-up * * * will be 
accorded only from or to a point within the de¬ 
scribed area, the consignor of consignee to arrange 
for or to perform his own service beyond the spe¬ 
cified limits.” 

Conceding that under this provision a shipper lo¬ 
cated outside the corporate limits of High Point could 
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bring his freight to Southern’s depot and collect the 
allowances, that does not help Acme any. If uncjer 
the tariffs now being discussed these consolidated ship¬ 
ments, or any of them, or any integral part of one j of 
them, coming from outside the corporate limits of 
High Point to Acme’s place of business did so, for in¬ 
stance, by means of any common carrier service, no 
allowance thereon would be due. And so the bare iv 
moval of the restrictions as to origin of a shipment 
does not entitle Acme to the allowances under the 
tariff merely and solely because the shipments 
reached Southern’s depot in one way or another. \Ve 
insist, therefore, that the mere presence of these ship¬ 
ments on the premises of Southern cannot entitle Acme 
to the allowances sued for under either tariff, because 

. ^ 7 7 

it does not follow as a matter of law that Acme per¬ 
formed any transportation service for Southern. 

Furthermore, if Acme’s leased space is not to ibe 
treated as its “place of business” under the tariffs, 
then it had no place of business. The tariffs provide 
in effect that Southern will call at a consignor’s place 
of business, pick up his freight and transport the same 
to its freight depot as defined therein or in lieu thereof 
pay the consignor the stipulated allowance if he him¬ 
self performs that service, the service of transporting 
his shipment from his place of business to Southerlys 
depot. If Acme’s leased space is not its “place j of 
business” under the tariffs, then there is no way j to 
apply the tariffs. This package freight which Acme Re¬ 
ceived at its leased space came to il from its customers 
located both within and without the city of High Point. 
It did not come from any place of business of Acmb’s 
and there was no duty on Southern to go to the places 
of business of Acme’s customers and pick up thjeir 
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freight. To say that the mere presence of these ship¬ 
ments on Southern’s premises is a compliance with 
the tariffs could he only partially true. Under any 
interpretation this could only be a compliance with the 
requirements as to delivery at the depot as defined, and 
does not take into consideration the fact that the ship¬ 
ments must have originated at the consignor’s place 
of business. The tariffs never contemplated, and their 
terms do not embrace, a situation other than one in¬ 
volving a transaction between a consignor's place of 
business and Southern’s depot. 


CONCLUSION. 

Upon all the foregoing we submit that an affirmance 
of the judgment below will uphold a decision which 
was based on an utter misconception of the tariffs and 
the law bv the Trial Court; it will enrich Acme at the 
expense of Southern when Acme performed no service 
which relieved Southern of any trouble or expense; 
and, contrary to the law as construed by all the prece¬ 
dents, it will sanction the payment of allowances by a 
carrier to a shipper who has failed to perform any 
part of the carrier’s duties of transportation. 

For the reasons heretofore given, the judgment is 
erroneous and should be reversed. 

Respectfully submitted, 

Sidney S. Alderman, 

George E. Hamilton. 
Henry R. Gower, 

Seddon G. Boxley, 
Attorneys for Appellant. 
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APPENDIX I. 


Southern Railway I. C. C. No. A-10600.—Pick-Up and 

Delivery Tariff. 

Rules and Regulations. 

; 

Item 10. Subject. General Application. Subject; to 
the rules, regulations and charges provided in this 
tariff, on shipments of freight moving at less carload 
or any quantity rates or ratings, and handled by these 
lines from or to stations shown on pages 7 to 9,! in¬ 
clusive, the following will apply: 

Pick-up service as defined in Item 20 will be pcr- 

formed at stations shown on pages 7 to 9, inclusive, 

without additional charge above the tariff rate as pro¬ 
vided in tariffs lawfully on file with the Interstate 
Commerce Commission or proper state commission^ or 
in lieu thereof an allowance as provided in Item 1210 
will be made to consignor who elects to make his <jnvn 
arrangements for delivery to carrier’s freight depot. 

Delivery service as defined in Item 20 will be per¬ 
formed at stations shown on pages 7 to 9, inclusive, 

without additional charge above the tariff rate as pro¬ 
vided in tariffs lawfully on file with the Interstate 
Commerce Commission or proper state commission, 
or in lieu thereof an allowance as provided in Item;210 
will be made to consignee w*ho elects to make his own 
arrangements for delivery from carrier’s freight! de¬ 
pot. 

Item 20. Subject. Definition of Terms. The term 
“Pick-Up-Service”, as used in this tariff, refers to 
the service of the carrier involved in calling for land 
collecting freight, and receipting therefor, from a dock, 
platform, or doorway directly accessible to highWay 
vehicles, at consignor’s warehouse, factory, store, or 
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similar place of business; and includes transportation 
therefrom to the premises of the carrier’s freight de¬ 
pot. 

The term “Delivery Service”, as used in this tariff, 
refers to the service of the carrier involved in trans¬ 
porting freight from the premises of the carrier’s 
freight depot, and the delivery thereof to a dock, plat¬ 
form, or doorway directly accessible to highway ve¬ 
hicles, at consignor’s warehouse, factory, store or sim¬ 
ilar place of business. 

The term “carrier” as used herein, refers to the 
carrier receiving the shipment from the consignor or 
the carrier delivering the shipment to the consignee, 
as the case may be. 

The term “Carrier’s Freight Depot” means the 
Freight Depot or Freight Station located on and served 
by the tracks of the participating carrier and at which 
less than carload freight is ordinarily loaded in or 
on or unloaded from railway cars. 

Item 40. Subject. Area in Which Service Will be 
Accorded. Except as otherwise specifically limited or 
indicated herein, the Pick-Up or Delivery Service will 
be confined to the corporate limits of the city or town 
of the origin or destination station. 

At stations not located within incorporated cities or 
towns, the Pick-Up or Delivery service will be confined 
to locations within a radius of one mile from carrier’s 
freight depot, unless otherwise specifically provided. 

"Where distances are used to describe the Pick-Up 
or Delivery limits, such distances shall be computed 
via the shortest route over streets, roads or roadways 
available to highway vehicles from or to the carrier’s 
freight depot. 
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Where this tariff authorizes Pick-Up or Delivery 
Service at locations beyond the limits provided in this 
item, the service will apply at directly intermediate 
locations. 

i 

Item 50. Subject. Impracticable Operation. Nothing 
in this tariff shall require the carrier to Pick-Up ! or 
Deliver freight at locations at which, on account of 
condition of streets or alleys, it is impracticable! to 
operate highway vehicles. In such instances Pick-Up 
Delivery Service will be made at the nearest accessible 
location to be designated by the shipper or receiver. 

Item 210. Subject. Allowances to Consignor or Con¬ 
signee. When the consignor elects to make his own ar¬ 
rangements for the Pick-Up Service authorized herein, 
an allowance of 5 cents per 100 pounds will be made 
to such consignor for such service, subject to the con¬ 
ditions and exceptions in paragraphs (a), (b), (c) and 
(d) below. Said allowance will be made only on ship¬ 
ments which are delivered and unloaded by the con¬ 
signor on carrier’s freight depot platform or in car¬ 
rier’s freight depot, and receipted for by the carrier 
at the freight depot located on or served by the tracks 
of said carrier. 

When the consignee elects to make his own arrange¬ 
ments for the Delivery Service authorized herein,j an 
allowance of 5 cents per 100 pounds will be made to the 
consignee for such service, subject to the conditions 
and exceptions in paragraphs (a), (b), (c) and !(d) 
below. Said allowance will be made only on shipments 
which are accepted by the consignee at the carrier’s 
freight depot located on or served by the tracks of said 
carrier. 


j 
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(a) Allowances will be computed cn the basis of 
the weight on which the freight charges are assessed, 
except that a minimum allowance of 5 cents will be 
made when the freight charges are based on less than 
100 pounds or when the minimum charge per Item 200 
is applied. 

(b) Allowances due the consignor or consignee may 
be made upon statement prepared by the carrier, or 
upon claims filed by the consignor or consignee with 
carrier’s agent at point where the Pick-Up or Delivery 
Service is authorized, such claim to be supported by 
statement of shipments involved. 

(e) Xo allowance will be made on shipments not 
entitled to free Pick-Up or Delivery Service. 
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APPENDIX II. 

| 

49 U. S. C. § 2. | 

If any common carrier subject to the provisions of 
this chapter shall, directly or indirectly, by any special 
rate, rebate, drawback, or other device, ehargq, de¬ 
mand, collect, or receive from any person or pet sons 
a greater or less compensation for any service! ren¬ 
dered, or to be rendered, in the transportation ofj pas¬ 
sengers or property or the transmission of intelli¬ 
gence, subject to the provisions of this chapter, j than 
it charges, demands, collects, or receives from! any 
other person or persons for doing for him or them a 
like and contemporaneous service in the transporta¬ 
tion or transmission of a like kind of traffic or message 
under substantially similar circumstances and condi¬ 
tions, such common carrier shall be deemed guilty of 
unjust discrimination, which is prohibited and de¬ 
clared to be unlawful. 
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APPENDIX III. 

49 U. S. C. §3 (1). 

It shall be unlawful for any common carrier subject 
to the provisions of this chapter to make or give any 
undue or unreasonable preference or advantage to 
any particular person, company, firm, corporation, or 
locality, or any particular description of traffic, in any 
respect whatsoever, or to subject any particular per¬ 
son, company, firm, corporation, or locality, or any 
particular description of traffic, to any undue or un¬ 
reasonable prejudice or disadvantage in any respect 
whatsoever. 
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APPENDIX IV. 

49 U. S. C. § 6 (7). | 

No carrier, unless otherwise provided by this chap¬ 
ter, shall engage or participate in the transportation of 
passengers or property, as defined in this chapter,; un¬ 
less the rates, fares, and charges upon which the siame 
are transported by said carrier have been filed and pub¬ 
lished in accordance with the provisions of this chapter; 
nor shall any carrier charge or demand or collect of re¬ 
ceive a greater or less or different compensation? for 
such transportation of passengers or property, or! for 
any service in connection therewith, between the points 
named in such tariffs than the rates, fares, and charges 
which are specified in the tariff filed and in effect at 
the time; nor shall any carrier refund or remit in any 
manner or by any device any portion of the rates, 
fares, and charges so specified, nor extend to any 
shipper or person any privileges or facilities in j the 
transportation of passengers or property, except such 
as are specified in such tariffs. 
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APPENDIX V. 

49 U. S. C. U5 (13). 

If the owner of property transported under this 
chapter directly or indirectly renders any service 
connected with such transportation, or furnishes any 
instrumentality used therein, the charge and allow¬ 
ance therefor shall be no more than is just and rea¬ 
sonable, and the commission may, after hearing on a 
complaint or on its own initiative, determine what is 
a reasonable charge as the maximum to be paid by the 
carrier or carriers for the service so rendered or for 
the use of the instrumentality so furnished, and fix the 
same by appropriate order, which order shall have the 
same force and effect and be enforced in like manner 
as the orders above provided for under this section. 
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October Term, 1940. 
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Southern Railway Company, a body corporate, j 
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V. 

Acme Fast Freight, Inc., a body corporate, Appellek . 


BRIEF OF APPELLEE. 


Statement of the Case. 

This is an appeal from a judgment for plaintiff- 
appellee in a suit by Acme Fast Freight, Inc., to recover 
from defendant-appellant Southern Railway Company, 
an allowance provided for in tariffs of the latter filed 
with the Interstate Commerce Commission. The ship¬ 
ments in question were made between February 5, 


1936 and February 15, 1937, inclusive, from High 
Point, North Carolina to points in various other states. 

For many years prior to February 5, 1936, appel¬ 
lant railway’s tariffs named “station-to-station” 
rates, that is, rates on less-than-carload shipments of 
freight which applied only from its freight station or 
depot at point of origin to its freight station or depot 
at point of destination. On that date, because of the 
competition of motor carriers which named identical 
rates from origin to destination, but provided for 
store-door pick-up and delivery (i. e., the rates were 
applicable from the door of the consignor to the door 
of the consignee), appellant published the tariffs in¬ 
volved in this case which gave the shipper a choice of 
two rates: (1) the tariff provided that the carrier 
would pick up or deliver the shipment at the door of 
the consignor or consignee, respectively, at the exist¬ 
ing rate which formerly had applied only from station 
to station; or (2) if the consignor or consignee elected 
to make its own arrangement for pick-up or delivery 
service, respectively, the rates would be reduced in 
the amount of 5 cents per 100 pounds, in the form of 
an “allowance” for such service. The net effect of 
this tariff was to name two rates: one, a higher rate 
embracing the pick-up and delivery service, and the 
other, a 5 cent lower rate applying from carrier’s 
origin station to its destination station. 

Appellee is engaged in the business of freight for¬ 
warding, in the conduct of which, it utilizes as a ship¬ 
per the facilities and services of common carriers by 
railroad and motor vehicle. In the conduct of this 
business, it establishes key stations in various cities 
at which it collects small shipments of l.c.l. freight, 
brings them to a centrally located point, called a key 
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station, aggregates them into larger shipments, aid 
consigns them as shipper to itself as consignee at 
another of its key stations. 

In July, 1932, appellee established a key station ht 
High Point, North Carolina, and in connection there¬ 
with, entered into an arrangement with appellant rail¬ 
road whereby, as licensee, it was granted the use of 
certain platform space within the freight station |of 
appellant at High Point for the purpose of collecting 
and consolidating these small shipments into larger 
consignments which it shipped via the railroad. Tliis 
space was 20 by 25 feet in area and fronted upon! a 
door opening into the driveway used by trucks in 
transporting freight to and from appellant’s freight 
station. Inside of this space, an “office”, 10 by 16 1/3 
feet was enclosed. The remainder of the space coveted 
bv the license was not enclosed or designated bv mark 
or otherwise. This space was in a freight warehouse 
room, which opened upon a single platform adjacent 
to the tracks of appellant on which cars containing 
l.c.l. freight were loaded and unloaded. (R. 52-55; Chart 
Opp. R. 54) 

In actual practice, the freight was brought by the 
appellee to its assigned space, and there consolidated 
into larger shipments, which were delivered to appel¬ 
lant and for which the latter issued its bill of lading 
to appellee. Generally, these shipments were placed 
by appellee upon space in the frame ware-room ad¬ 
joining the space assigned therein to it under the, li¬ 
cense agreement. It was taken therefrom by appel¬ 
lant’s employees and moved by hand-truck to the out¬ 
bound cars. But at times, particularly late in the 
afternoons, appellant’s employees would come to the 
assigned space and move a few shipments from such 
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space and load them directly into the cars of appel¬ 
lant. (R. 49, 50) No record was made or kept by either 
party of the number or identity of the shipments so 
handled. 

Appellee in this case paid the full rate named in the 
tariff for application between store-door and store- 
door, (i. e., including pick-up and delivery) and then 
made demand upon appellant for a refund to it of an 
allowance of 5 cents per 100 pounds, being the differ¬ 
ence between the door-to-door rate and the station-to- 
station rate. Although the appellant railroad per¬ 
formed for appellee only the same service which it 
performed for other shippers who received the allow¬ 
ance, i. e. ? transportation from its freight depot only, 
it refused payment of the allowance and this suit was 
brought. The case was tried before the lower Court 
without jury, which, after specifically finding the facts, 
announced the following conclusion of law (R. 73): 

“Plaintiff elected to make and did make its own 
arrangements for the pick-up service authorized 
by the tariffs of the defendant, and pursuant 
thereto such shipments were delivered and un¬ 
loaded by plaintiff on defendant’s freight depot 
platform or in defendant’s freight depot and were 
there received by and receipted for by the defen¬ 
dant at the depot which was located on or served 
by the tracks of said defendant, within the mean¬ 
ing of defendant’s tariff. * * 

and further 

“* * * plaintiff is entitled to recover from the 
defendant the sum of 5 cents per one hundred 
pounds upon all of the shipments so made bv 
plaintiff # * 
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In this Court, appellant makes the following conten¬ 
tions : 

i 

1. That the finding of the Court below that the ship¬ 
ments were delivered to the depot of appellant is erro¬ 
neous in that the Ccurt should have found that only 
that part of the depot marked “enclosed platform” 
was the depot within the meaning of the tariff, and that 
the freight was not delivered to this part of appellant’s 
depot (Point 1); 


2. That the Court below erred in holding that appel¬ 
lee elected to make and did make its own arrangement 
for pick-up service, and that the shipments involved 
pursuant thereto were delivered and unloaded by appel¬ 
lee at appellant’s freight depot within the meaning of 
the tariff (Points 2, 3 and 6); 


3. That the Court below erred in failing to hold that 
the payment of the allowance to appellee, pursuant to 
the tariffs, would be unlawful under certain provisions 
of the Interstate Commerce Act. (Points 4 and 5) ! 


We shall deal with these contentions in the above 
order. 


Summary of Argument. 


1. Appellant’s freight depot at High Point, within the 
meaning of “carrier’s freight depot” as defined in the 
tariffs involved, consisted of the building and its ad¬ 
jacent platforms where less-than-carload freight was 
loaded and unloaded, and not merely that portion of 
its building designated by appellant as the “enclosed 
platform.” 

2. All of the shipments upon which allowance is 
sought herein were delivered to appellant by appellee 
at the former’s freight depot within the meaning of 
the tariffs involved. 




3. Payment of the allowance to appellee as provided 
for in the tariffs not only would not be unlawful un¬ 
der any provision of the Interstate Commerce Act, but 
is required to avoid violation of provisions thereof com¬ 
manding strict observance of published tariffs, and 
prohibiting unjust discrimination, and undue prefer¬ 
ence and prejudice. 


Argument. 

I. Appellant’s freight depot consisted of the building 
and adjacent platforms at High Point, where 1. c. 1. 
freight was loaded and unloaded. 

Reference to the map introduced in evidence and 
incorporated in appellant’s brief will show that at 
High Point, appellant’s freight depot consisted of a 
structure approximately 525 feet in length and 40 feet 
in width. Three types of construction were used. The 
eastern portion, 225 feet, was brick; the next portion, 
65 feet, was of frame construction; and the western 
end, 235 feet, was an enclosed platform. The ship¬ 
ments involved here were delivered by appellee to 
appellant in the middle portion of the depot. At the 
north side of this building, opposite the brick part on 
the east and 40 feet of the frame portion, there vras a 
platform adjacent to a driveway used by motor trucks 
to deliver and receive freight from the depot. Run¬ 
ning along the south side for the entire distance of the 
structure and approximately 100 feet beyond vras a 
platform which was immediately adjacent to railroad 
tracks upon which freight cars were loaded and un¬ 
loaded with freight delivered to or received from the 
freight depot. 

The agent for appellant testified that the brick depot 
and the frame ware-room were used as the inbound 
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freight depot, that is, for the receipt of freight moving 
into High Point in freight cars, and that the west 235 
feet of enclosed platform was used for outbound ship¬ 
ments. The evidence showed, however, that the rail¬ 
road received outbound freight from others as well; as 
from the appellee at the frame ware-room, and that 
outbound freight was loaded on cars located on the 
track opposite the frame warehouse room. (R. 17-21) 
The bulk of the freight of other shippers on which 
appellant paid the tariff allowances was moved by 
appellant’s hand trucks from the part of the depot 
marked “enclosed platform” to the outbound cars, 
■with some moved thereto from the part of the depot 
marked “frame 'ware-room.” Freight on which lap- 
pellant refuses to pay appellee an allowance was 
moved by its hand-trucks from the part of its depot 
marked “frame ware-room” to the outbound c&rs. 
The actual transportation service was identical id all 
cases. Item 210 of Southern Railway I. C. C. No. 
A-10600 (R. 57) provides in part: 

‘ ‘ Said allowance will be made only on shipments 
which are delivered and unloaded by the consignor 
at carrier’s freight depot platform or in carrier’s 
freight depot and receipted for by the carried at 
the freight depot located on or served by the 
tracks of said carrier.” 

Item 125 of Southern Railway I. C. C. No. A-10625 
(R. Gl) has substantially the same provision. 

Item 20 of Southern Railway I. C. C. No. A-10600 
(R. 56) defines the term “carrier’s freight depot” as 
meaning “the Freight Depot or Freight Station located 
on and served by the tracks of the participating car¬ 
rier and at which less than carload freight is ordinarily 
loaded in or on or unloaded from railway cars. * # j 

j 

i 


Appellant takes the position that the tariff, when it 
states “freight depot” means the carrier’s outbound 
freight depot and hence to be entitled to the allowance, 
appellee must have delivered the shipments to the 235 
feet of the depot marked “enclosed platform” on the 
chart. 

In answer to this highly technical, and we submit 
wholly unwarranted, interpretation, it should be suf¬ 
ficient to say that the tariff does not distinguish be- 
tiveen outbound and inbound freight depots of appel¬ 
lant. Indeed, in the provision of the tariff providing 
for the allowance, all that is said is that the depot must 
be located on tracks served by the carrier. Further¬ 
more, the evidence conclusively sustains the finding of 
the Court that this entire structure was the freight 
depot of appellant referred to in the tariff. (R. 25) 
It is significant that in the definition paragraph (Item 
20 quoted above) no attempt is made to distinguish 
between the outbound depot at which l.c.l. freight is 
loaded on to cars and an inbound depot at which freight 
is unloaded from cars, but on the other hand, the alter¬ 
native “or” is used and it is declared to be a depot at 
which cars on tracks either load or unload. 

The definition of “carrier’s freight depot” in the 
later tariff involved (Item 80, Southern Railway 
I. C. C. No. A-10625, R. 60) is identical, with the lan¬ 
guage italicized below significantly added: 

“Item 80. Subject. Definition of term ‘Car¬ 
rier’s Freight Depot’. The term ‘Carrier’s Freight 
Depot’ means the freight depot or freight station 
located on and served by the tracks of the rail 
carrier and at which less-than-carload freight is 
ordinarily loaded into or on or unloaded from 
railway cars; it does not include an off-track depot 
or station, except as otherwise specifically pro¬ 
vided for herein.” (Italics added) 


The italicized matter shows clearly the real purpose 
of the definition—not to distinguish between the in¬ 
bound and outbound portions of a single on-traqk 
freight depot, but to distinguish between on-track de¬ 
pots at which the tariffs applied and off-track depots 
at which the tariffs did not apply. This is further 
established as the purpose of the definition by the 
fact that even though the italicized matter in Item 80 
of Southern’s I. C. C. No. A-10625 does not appear jin 
Item 20 of its I. C. C. No. A-10600, a specific exception 
was necessary in No. A-10600 to make the tariff ap¬ 
plicable at certain off-track stations in St. Louis, Mo. 
(Southern Railway I. C. C. No. A-10600, Note 128) 
Similar exception is made in Southern Railway I. C. b. 
No. A-10625. (See Note 620 thereof) Finally, appel¬ 
lant’s labored construction is barred by the well-set¬ 
tled rule that tariffs are to be strictly construed againist 
the carrier who promulgates them. Union Wire Rope 
Corp. v. Atchison, T. & S. F. R. Co., 66 F. (2d) 965, 
967 (C. C. A. 8th Cir., 1933) cert. den. 290 U. S. 686; 
Atlantic Coast Line R. R. Co. v. Atlantic Bridge Co., 
57 F. (2d) 654, 655 (C. C. A., 5th Cir. 1932). 

2. Appellee delivered and unloaded the shipments in 
the carrier’s freight depot located on or served by 
its tracks, where they were receipted for by the 
appellant railroad. I 

Under agreement with appellant, appellee occupied 
a portion of the former’s freight depot 20 by 25 febt. 
Part of this space, as shown on the blue print opposite 
page 54 of the transcript of record, was enclosed fior 
use as Acme’s office. The remainder was entirely 
open, its outlines not being indicated, so far as appears, 
by even so much as a line drawn on the floor of t!he 


depot. The evidence shows, and the Court below found, 
that the shipments involved were delivered by appellee 
to appellant either within this space, or within that 
part of the depot adjacent to this space. The practice 
was for appellee’s employees to place the freight 
against the track-side wall of the depot opposite this 
space, but late in the day, some shipments were taken 
by appellant’s employees from the space itself. (R. 
49, 50) It was and is impossible for appellee three 
years later to differentiate those shipments delivered 
to appellant in the portion of the depot adjacent to its 
space from those delivered to it on the space itself. 
Appellant contends that, during occupancy by appellee, 
the space ceased to be a part of its depot, and hence 
delivery to it on the space did not constitute delivery 
to it at its depot as required by the tariff. This con¬ 
tention of course is highly technical, completely ignor¬ 
ing the physical facts to the contrary as outlined above. 
In reality, the space definitely was a part of appel¬ 
lant’s freight depot as defined in the tariffs, and the 
shipments moved from it to the railway cars were 
handled in precisely the same manner as were those 
moved from the adjacent portion of appellant’s freight 
depot, ?. e., by hand-truck. Freight of other shippers, 
to whom the allowance was granted, similarly was 
moved by hand-truck from appellant’s freight depot, 
across its platform, and into its outbound cars. How¬ 
ever, even the technicalities upon which the contention 
depends do not support it. 

There is no support for appellant’s statement at 
page 27 of its brief that: 

“By virtue of the lease, Acme had and exercised 

exclusive control over its leased area * * 


The agreement gives appellee no such exclusive con¬ 
trol, as shown by the following provisions strongly 
indicating that all appellee got was the right to use 
this space in common with appellant: 

“That the Railway Company, for and in con¬ 
sideration of the rentals herein agreed to be paid 
to it by the Licensee, as hereinafter stated, andj of 
the covenants of the Licensee upon its part tojbe 
kept and performed as hereinafter expressed, 
hereby gives and grants unto the Licensee ihe 
right or license , determinable as hereinafter Ex¬ 
pressed, to occupy and use , to facilitate the han¬ 
dling of the business of the Licensee, a certain 
room or space in the freight depot building of j the 
Railway Company , in dimensions 20 feet by ( 25 
feet, at High Point, in the State of North Carolina; 
the location of the same being substantially as 
shown in red upon the blue print of sketch dated 
July 15, 1932, hereunto annexed and made a part 
of this agreement.” (R. 52) 

“2. That this license is a personal privilege to 
the Licensee hereunder, and shall not be trans¬ 
ferred or assigned without the consent, in writing, 
of the Railway Company; nor shall the Licensee, 
without such consent, permit the said premises 
to be used for any purpose by any other persoh.” 
(R. 53) 

“6. That inasmuch as the use by the Licensee 
of property of the Railway Company in exercise 
of privileges herein granted may create risks of 
fire or other loss, injury or damage which wduld 
not accrue except for such use, and the Railway 
Company would not grant said privileges except 
upon the condition that it shall be protected against 
any risk so created, the Licensee, in consideration 
of said privileges and with warranty of its ;au¬ 
thority so to do, covenants hereby * * (R. 54) 

(Italics supplied) 




Clearly this language is inconsistent with the grant¬ 
ing of such an exclusive right to possession against all 
the world, including appellant, as would convert the 
unenclosed space from a part of its freight depot to 
something else, the physical situation remaining un¬ 
changed. 

Further, the evidence is contrary to appellant’s con¬ 
tention that appellee exercised exclusive control over 
this space. The employee of appellant who checked 
the shipments as they were delivered by appellee did 
not even know the outline of appellee’s space. (R. 42) 
So far as he knew there was not even a mark on the 
floor of the depot to indicate the boundaries of the 
space. (R. 43) The portion of the depot within which 
the space was located was used by appellant for tem¬ 
porarily storing freight. This employee of appellant 
estimated that in rush periods freight handled by 
appellant, but with which appellee was unconnected, 
was placed within fifteen feet of appellee’s office w T all. 
(R. 44) It therefore rested upon appellee’s space since 
the farthest limits thereof were fifteen feet from the 
portion of its space enclosed for its office. (Blueprint, 
opp. R. 54) While appellant had no key to appellee’s 
office, it retained and used a key to the portion of its- 
depot within which appellee’s space was located, mak¬ 
ing the part of appellee’s space on which shipments 
were delivered to it accessible to it at all times. (R. 20) 
Finally, appellant’s agent at High Point testified that 
upon occasion the trucker employed by appellant to 
perform its pick-up and delivery service put non- 
Acme shipments on appellee’s space overnight when 
he arrived at the depot late. (R. 33, 34) It should be 
noted that these shipments, which received the same 
transportation service from appellant as did appellee’s 
shipments, plus the pick-up service, were charged only 


the same appellee was charged without the pick-up 
service. 

From the above evidence, it is clear that appellee 
did not have such exclusive control over its space that 
shipments delivered by it to appellant thereon were 
not delivered to appellant at its freight depot, whereas 
shipments delivered to appellant just across an imagi¬ 
nary line on the floor, of whose location appellant’s 
employees were not aware, did amount to delivery to 
appellant at its freight depot. 

Appellee made its own arrangement and caused its 
shipments of freight to be brought to the depot of 
appellant. There they were delivered to and unloaded 
in appellant’s freight depot, and were received by 
appellant, who issued its bill of lading therefor.! The 
conclusion of the Court below, therefore, that! this 
constituted a full compliance with the tariff is one 
which irresistibly follows from the undisputed facts. 

We submit, therefore, that under the tariff Of ap¬ 
pellant, appellee was entitled to this lower station-to- 
station rate, and therefore the judgment of the lower 
Court should be affirmed. 

3. Payment of the tariff allowance is not unlawful. 

Apparently having little faith in its contention that 
the allowances were not payable under its tariff, the 
appellant relies chiefly upon a contention that the pay¬ 
ment of the allowance would violate the provisions of 
the Interstate Commerce Act prohibiting unjust dis¬ 
crimination, undue preference and prejudice and the 
giving of rebates. 1 We shall discuss this contention 
from three standpoints: 

1 Sec. 2, 24 Stat. 379, 49 Stat. 543, 49 U. S. C. See. 2; Scic. 3, 24 
Stat. 380, 49 Stat. GOT, 49 U. S. C. Sec. 3; and Sec. 6(7), $4 Stat. 
587, 49 Stat. 544, 49 U. S. C. Sec. 6(7), respectively. 


(a) If the allowance is required to be made by the 
tariff, it is payable regardless of unlawfulness under 
other sections of the Act; 

(b) The question of unjust discrimination, undue 
preference or prejudice are questions for administra¬ 
tive determination by the Interstate Commerce Com¬ 
mission, and cannot be considered or determined by 
this Court, particularly at this stage of the proceeding; 
and the charge of a “rebate” is clearly unfounded 
because the payment itself is required by the tariff; 

(c) Irrespective of the binding force of this tariff 
upon the parties and this Court, the allowance here is 
a proper one under the Interstate Commerce Act and 
violates no provision of that statute. 

(a) TARIFF PROVISIONS BINDING. 

Appellant claims that payment of the allowance 
herein would violate Section 6(7) (49 U. S. C. 6(7)) 
of the Interstate Commerce Act, which inter alia, pro¬ 
hibits carriers from giving rebates by any device what¬ 
ever. This section also provides, however: 

“* * # nor shall anv carrier charge or demand or 
collect or receive a greater or less or different 
compensation for such transportation of passen¬ 
gers or property, or for any service in connection 
therewith, between the points named in such tar¬ 
iffs flian the rates, fares and charges which are 
specified in the tariff filed and in effect at the time 
* * (Italics added) 

The Interstate Commerce Commission, the federal 
courts, and the United States Supreme Court consist¬ 
ently have held that this language compels the precise 
observance of the provisions of a tariff duly published 



and filed with the Interstate Commerce Commission 
regardless of any consequences thereof, including vio¬ 
lation of some other provision of the Interstate Com¬ 
merce Act. Thus, a rate published in a tariff and filed 
with the Interstate Commerce Commission must ibe 
strictly enforced and observed even though a clerical 
error is responsible for its being obviously low, and a 
shipper who is charged in excess of the published rate 
may recover the excess from the carrier, even though 
he knew that the rate which he paid was published 
through mistake. Lamb-Fish Lumber Co. v. Yazoo & 
M. V. R. Co., 42 I. C. C. 470; Seaboard By-Product 
Coke Co. v. Director General, 62 I. C. C. 317, 329. 
This rule has been approved and applied by the fedeital 
courts. Becmmont, Sour Lake <& Western Ry. Co. jv. 
Magnolia Provision Co., 26 F. (2d) 72 (C. C. A. 5th 
Cir., 1928). j 

That a rule, rate or regulation contained in a pub¬ 
lished tariff, duly filed with the Interstate Commerce 
Commission, must be strictly observed until changed 
in the manner provided for in the Interstate Commerce 
Act, even though it be inherently unlawful, is mdst 
forcefully established by the cases discussed immje- 
diatelv below. In American Sugar Refining Co. jv. 
Del., L. & W. R. Co., 207 F. 733, (C. C. A. 3d Cir., 1913), 
a shipper sued to recover an allowance of two ce^ts 
per hundred pounds provided for by the tariffs under 
which were moved the shipments on which the allojv- 
ance was sought. The tariffs involved had been the 
subject of an investigation by the Interstate Commerce 
Commission, as a result of which it held that the allow¬ 
ances were unlawful as rebates. It entered no formhl 
order but stated: 




n* • * Commission will expect the carriers in 
question at once to conform their tariffs and prac¬ 
tices to the purpose here announced. If this is 
not done, the Commission will take such steps to 
enforce compliance with its views in this connec¬ 
tion, either bv an order in this proceeding (juris¬ 
diction of which is reserved for that purpose), or 
by such other means as it may deem advisable in 
the premises.” (14 I. C. C. 619) 

After this decision the carriers merely ceased making 
the allowances provided for in their tariffs but did not 
issue any corrected tariffs in conformity with the 
Commission’s opinion. The district court held that 
the effect of the Commission’s decision was to eliminate 
the allowances from the filed tariffs without the neces¬ 
sity for any action thereon by the carriers for “to do 
otherwise would subject the defendants (the carriers) 
to the penalties of the Commerce Act.” It, therefore, 
denied plaintiff’s recovery on shipments made after 
the decision of the Interstate Commerce Commission 
referred to. The Circuit Court of Appeals reversed 
the district court on the ground that the rates provided 
for in the tariff, including the allowance, necessarily 
remained in full force and effect until changed in the 
manner prescribed by the Interstate Commerce Act, 
that is, by publication of new rates by the carriers. It 
held the mere declaration by the Interstate Commerce 
Commission that the allowances were unlawful was 
insufficient to remove the allowances from the tariffs. 
At page 741, the court stated: 

“AVe are not here concerned with the duty of the 
defendant, in regard to the investigation and re¬ 
port of the Commerce Commission. The schedule 
filed March 2d, 1907, w*as not changed thereby 
during the period in which the overcharge was 
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exacted. If it was binding before December lkth, 
1908, the schedule was equally binding after j;hat 
date, and until it was changed, in accordance \yith 
the requirements of the law. The mere opinioji of 
the Commission, as to the character of the deduc¬ 
tion or allowance mentioned in the schedule, could 
not, ipso facto, affect the validity of the samel, in 
face of the positive requirements and prohibitions 
of the statute in regard to changes in rates which 
have been filed and published by a common carrier. 
The policy of the law is that of permanence hnd 
stability, that the public may be assured of!the 
rates to which they may be subjected for a trans¬ 
portation service, and that those rates cannot be 
changed, indirectly or without the formalities and 
notice expressly enjoined by the provisions of 
law to which we have referred. If it were other¬ 
wise, the result would be demoralization and con¬ 
fusion in the administration of this important pub¬ 
lic service.” 


The court, therefore, concluded at page 742 upon this 
phase of the case: 


“We cannot, therefore, agree that the effect of 
the Commission’s report or decision, as we have 
it in the record, was, ipso facto, to eliminate such 
allowances from the file tariffs.” 


In Davis v. Portland’ Seed Co., 264 U. S. 403, 68 L. 
Ed. 762 (1924), shippers sued to recover alleged over¬ 
charges on freight said to have been demanded by! the 
defendant carriers in violation of the long and short 
haul clause contained in Section 4 of the Interstate 
Commerce Act (24 Stat. 380, 49 Stat. 543, 49 U. $. C. 
Sec. 4). The alleged overcharge resulted when the 
shippers were charged the carrier’s published t*ate 
from Roswell, New Mexico to Walla Walla, Washing¬ 
ton, which rate was higher than the rate from Peicos, 


I 

j 

i 

i 
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Texas to Walla Walla, Washington, although Roswell 
is an intermediate point between Pecos and Walla 
Walla. Section 4 forbids a carrier 

“* # * to charge or receive any greater compensa¬ 
tion in the aggregate for the transportation of 
passengers or of like kind of property for a shorter 
than for a longer distance over the same line or 
route and in the same direction, the shorter being 
included within the longer distance, or to charge 
any greater compensation as a through rate than 
the aggregate of the intermediate rate subject to 
the provisions of this part * * V 7 

The publication and collection of a higher rate from 
Roswell to Walla Walla than from Pecos to Walla 
Walla was an obvious and admitted violation of Section 
4 of the Interstate Commerce Act and the shippers 
sought to recover the difference between the tvro rates 
upon the theory that, the Rosw^ell rate being unlawful, 
it was in effect non-existent, or at least would not be 
applied, and, therefore, the Pecos rate, which the car¬ 
riers could lawfully charge from Roswell also, was 
the only lawful rate and the only rate which would be 
applied. The Supreme Court, however, rejected this 
theory upon the ground that Section 6(7) of the Inter¬ 
state Commerce Act compels strict observance of pub¬ 
lished tariff rates, regardless of their inherent law¬ 
fulness or unlawfulness under other provisions of the 
act. In so holding the Court stated at page 425 (L. Ed. 
769, 770): 

“The statute requires rigid observance of the 
tariff, without regard to the inherent lawfulness 
of the rates specified. It commanded adherence 
to the published rate from Roswell; section 6 for¬ 
bade any other charge. Observance of the lower 
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rate from Pecos, put in without authorization, 
might have been forbidden, as pointed out in 
United States v. Louisville & N. R. Co., 235 if. S. 
314, 322, 323, 59 L, Ed. 245, 251, 252, 35 Sup.! Ct. 
Rep. 113; but it would be going too far to hold, as 
respondent insists, that the unauthorized publica¬ 
tion established the lower rate as the maximum 
permissible charge from, the intermediate point,— 
the only rate therefrom which could be demanded.” 

i 

I 

Section S of the Interstate Commerce Act (24 Sjltat. 
382, 49 Stat. 543, 49 U. S. C. Sec. 8) provides in part 
that any person or persons injured by reason of |any 
violation of the Interstate Commerce Act by any car¬ 
rier subject thereto may hold the carrier liable j 

“for the full amount of damages sustained in con¬ 
sequence of any such violation of the provisions 
of this part, together with a reasonable counsel or 
attorney’s fee, to be fixed by the court in every case 
of recovery, which attorney’s fee shall be thxed 
and collected as part of the costs in the case. 




In Davis v. Portland Seed Co., supra, the court held 
that this provision entitled the plaintiffs to recover 
from the defendant carriers only if they proved! pe¬ 
cuniary loss or damage independently of the over¬ 
charge, and not merely because and to the extent of 
the overcharge involved. Since no such loss or dam¬ 
age was shown, it denied recovery. The following 
language appears at page 425 (L. Ed. 769): 

| 

‘ ‘ With special knowledge of rate schedules, land 
relying on Pennsylvania R. Co. v. International 
Coal Min. Co. the Interstate Commerce Commis¬ 
sion for ten years has required proof of financial 
loss as a prerequisite to reparation for infractions 
of the 4th section. The rule is firmly established. 
Congress has not shown disapproval.” 


I 
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Had the court been influenced by the admitted unlaw¬ 
fulness of the Roswell rate, it would have enforced 
only the lawful Pecos rate by granting recovery to the 
shipper plaintiffs to the extent and merely because of 
the overcharge. To the contrary, however, it enforced 
the legal rate, that is, the rate actually published and 
filed with the Interstate Commerce Commission by the 
carrier. 

The principle stated in Davis v. Portland Seed Co., 
supra, that Section 6 of the Interstate Commerce Act 
compels carriers to collect the published rate without 
regard to its inherent lawfulness under other provi¬ 
sions of the Act is followed in the case of Davis v. 
Krauss Bros. Lumber Co., (District Court, Eastern 
District Louisiana) (1928), 25 F. (2d) 888,890, wherein 
the court enforced a legally established through rate 
which was higher than a contemporaneous combination 
of local rates in violation of Section 4 of the Inter¬ 
state Commerce Act as hereinabove quoted. The im¬ 
materiality of the inherent unlawfulness of a published 
tariff rule, rate, or regulation in a proceeding such as 
this to compel a carrier to observe its published tariff, 
rules, rates, and regulations could not be more clearly 
established and illustrated than in these cases. The 
cases which appellant cites to support its contention of 
unlawfulness are not in point, since in all except 
Union Pac. R. R. Co. v. Updike Grain Co.. 222 U. S. 215 
(1911), the lawfulness of an allowance not provided 
for in published tariffs, or of an order of the Interstate 
Commerce Commission was in issue, and the matter 
relied on in the Updike case is dictum therein. 
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(b) NON-JUDICIAL ISSUE. 

Furthermore, the determination of this issue of law¬ 
fulness which appellant attempts to inject into the ckse 
necessarily involves the exercise of administrative 
functions which the Supreme Court of the United 
States has consistently held to be within the exclusive 
province of the interstate Commerce Commission and 
beyond the jurisdiction of the federal courts. This 
principle is clearly enunciated by the Supreme Conrt 
speaking through Mr. Justice Brandeis in Great North¬ 
ern li. Co. v. Merchants Elevator Co., 259 U. S. 285, 
6(1 L. Ed. 943 (1922) in which the following language 
appears at page 291, L. Ed. 946: 

“Whenever a rate, rule, or practice is attacked 
as unreasonable or as unjustly discriminatory, 
there must be preliminary resort to the Commis¬ 
sion. Sometimes this is required because the func¬ 
tion being exercised is in its nature administra¬ 
tive, in contradistinction to judicial. But, orili- 
narilv, the determining factor is not the character 
of the function, but the character of the contro¬ 
verted question and the nature of the inquiry nec¬ 
essary for its solution. To determine what rate, 
rule, or practice shall be deemed reasonable for 
the future is a legislative or administrative func¬ 
tion. To determine whether a shipper has in tjhe 
past been wronged by the exaction of an unrea¬ 
sonable or discriminatory rate is a judicial func¬ 
tion. Preliminary resort to the Commission is re¬ 
quired alike in the two classes of cases. It is Re¬ 
quired because the inquiry is essentially one of 
fact and of discretion in technical matters, and 
uniformity can be secured onlv if its determina- 
tion is left to the Commission. Moreover, that 
determination is reached ordinarily upon volumi¬ 
nous and conflicting evidence, for the adequate ap¬ 
preciation of which acquaintance with many intiri- 
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cate facts of transportation is indispensable; and 
such acquaintance is commonly to be found only 
in a body of experts. But what construction shall 
be given to a railroad tariff presents ordinarily a 
question of law which does not differ in character 
from those presented when the construction of any 
other document is in dispute.” 

The Court held that the case presented only a prob¬ 
lem in the construction of the tariff involved as a mat¬ 
ter of law, and, therefore, preliminary resort to the 
Commission was not necessary. See also in this con¬ 
nection Kcogli v. Chicago & North western R. Co., et al., 
260 U. S. 156, 67 L. Ed. 183 (1922); J. C. Fameclion 
Co. v. N. P. R. Co., 11 F. (2d) 312, (Dist. Ct. D. Minn. 
1926). 

Again, in the instant case, while the allowance was 
effective, appellant performed at a reduced rate for all 
its shippers who received the allowance exactly the 
same transportation service which it performed for 
them prior to the allowance tariffs. In the case of ap¬ 
pellee only does it claim that, despite the allowance 
tariff, the rate reduction effected thereby, and the pro¬ 
vision of exactly the same transportation service there¬ 
under as prior thereto, it should still charge the former 
higher rate. The discrimination against appellee is 
apparent, and is unlawful wholly apart from the fact 
that it arises from appellant’s failure and refusal to 
observe its published tariffs. Payment of the allow¬ 
ance herein thus not only would not violate the Inter¬ 
state Commerce Act, but is essential to avoid a viola¬ 
tion thereof. 
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(c) ALLOWANCE LAWFUL. 

Appellant’s contention that payment of the allow¬ 
ance herein would be unlawful under the Interstate 
Commerce Act cannot be supported. A complete an¬ 
swer to the contention that such would result in unjust 
discrimination, undue preference and rebates in fajvor 
of appellee, and undue prejudice to other shippers in 
High Point is found in American Sugar Ref. Co L v. 
Delaware, L. <& W. R. Co., supra. After holding that 
published tariff allowances must be paid even though 
declared unlawful by the Interstate Commerce Com¬ 
mission in a formal proceeding, the court held that 
the allowance of 2 cents per 100 pounds on sugar jde- 
livered by the shippers to the carrier’s freight sta¬ 
tions was lawful anyway. At page 743, we find this 
language: 

“It is established by the evidence, and not de¬ 
nied, that this allowance or deduction of 2 cqnts 
per 100 pounds for transfer, from the through 
rate on shipments of sugar, in carload lots, deliv¬ 
ered at the stations named, was applicable to all 
shippers, without discrimination and regardless of 
whether such shippers paid more or less than 2 
cents per 100 pounds for transfer from the refin¬ 
ery to the station, or whether they paid anything 
at all for such a service. It is sufficiently obvious, 
therefore, that to all shippers from the stations 
named and over the designated routes, an equal 
net freight charge was made. The language in 
which this deduction is stipulated for in the pub¬ 
lished schedule, on its face is applicable to all ship¬ 
pers alike demanding or receiving the same ojr a 
like service. As we have said, there is no evidence 
whatever that any discrimination among shippers 
was made, as to this net rate, demandable !for 
sugar shipped in carload lots from the stations 
named in the schedule.” (Italics added.) 


And at page 744 the following: 

“The allowance here in question is not a rebate, 
because it was not a concession from the published 
schedules, but an allowance in accordance with 
them. Peavey & Co. v. Union Pac. Rv. Co. (C. C.) 
176 Fed. 409. Moreover, it was not discrimina¬ 
tory or preferential in its character, and had none 
of the characteristics of a rebate offensive to 
either the common law or the statute.’’ 

Further, in view of the admitted fact that the tariffs 
herein were published to meet motor carrier competi¬ 
tion by reducing appellant’s station-to-station rate 
through payment of an allowance for delivery or ac¬ 
ceptance of freight by the consignor or consignee, re¬ 
spectively, at its freight depot, the following discussion 
by the court in the American Sugar Refining Co. case, 
supra . at pages 743, 744, is peculiarly apt: 

“We are not concerned here with the scrutiny 
applied by the Commission to the motives actuat¬ 
ing the carrier, in using the words ‘for transfer,’ 
in connection with this allowance or deduction. 
It may have been, for all we know, the purpose of 
the carrier to give some plausible excuse for mak¬ 
ing the net rate under the guise of an allowance 
for transfer. But we are dealing here with the 
substance of things, and not with their appear¬ 
ances, and the fact remains, however we look at it, 
that there icas no dicrimination among shippers 
as to any service, for which the carrier had the 
right to demand compensation. The allowance 
was made to all shippers alike, whether they ac¬ 
tually expended 2 cents per 100 pounds in transfer 
from the refineries to the station, as it appears the 
plaintiff did, or more or less than that sum, or 
nothing at all. The residt teas precisely ivhat it 
woidd have been if the schedule had named the net 
rate after the allowance was deducted, as the 
through rate. It would have been equal to cdl 
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shippers alike, who delivered their sugar at the 
place designated by the carrier for its reception, 
no matter hoiv unequal the cost may have beeri, of 
carting such sugar to such receiving station. The 
defendant teas not obliged, in the performance of 
its public duty, to equalize the accessorial 'ex¬ 
penses of its shippers. 

“It was its duty to receive all the sugar of its 
customers for transportation at designated places 
on its line, and to charge each shipper the sdme 
rate as every other, for a transportation service 
that teas to begin when the sugar had been deliv¬ 
ered into its custody for that purpose. The fact 
that the cost of bringing the sugar to the pldces 
designated for its reception by the carrier, teas 
greater to some refiners than it was to others,'.did 
not and could not constitute an inequality in lthe 
rate of transportation by the carrier. A conces¬ 
sion of 2 cents per 100 pounds from the through 
rate, to all shippers alike, had no tendency! to 
equalize this varying cost to the refiners, in cart¬ 
ing their sugar to the receiving station of the'de¬ 
fendant company. It left the advantages and dis¬ 
advantages of the varying distances between the 
refiners and the station precisely the same as they 
were before. Nevertheless, this varying cost jfor 
transfer’ was not necessarily an unnatural or Im¬ 
proper motive for the concession on the part of 
the defendant company, if it chose to so state it, 
the important fact being that it was a flat rate: de¬ 
duction to all shippers alike and without discrimi¬ 
nation. 

“Speaking, therefore, of the allowance in the 
schedule as one ‘for transfer,’ does not in any 
wise alter the real character of the situation. 
Those who were nearest the station and had short 
hauls, or none at all, in order to deliver their 
goods, had a natural advantage over those further 
away, but this would have been the case, whether 
a deduction was made or not, as long as that de¬ 
duction was undiscriminating. ’ * (Italics supplied.) 
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Thus, in the instant ease, the provision for an allow¬ 
ance for delivery of freight at appellant’s freight de¬ 
pot was a competitive move, designed to establish a 
net rate (arrived at by deduction of the allowance 
from the former rate) which applied to the transpor¬ 
tation of freight by appellant from its freight depot. 
This is all that it ever did for appellee upon the ship¬ 
ments involved herein; the transportation service 
which it performed began at its freight depot. Ap¬ 
pellant does not deny that it accorded this lower net 
rate to its other consignors for whom it performed a 
transportation service only from its freight depot. As 
is stated in this last quotation above from the Ameri¬ 
can Sugar Refining Co. case, supra: 

“It was its duty to receive all the sugar of its 
customers for transportation at designated places 
on its line, and to charge each shipper the same 
rate as every other, for a transportation service 
that was to begin when the sugar had been deliv¬ 
ered into its custody for that purpose. * * * 
“Nevertheless, this varying cost ‘for transfer’ 
was not necessarily an unnatural or improper 
motive for the concession on the part of the de¬ 
fendant company, if it chose to so state it, tike im¬ 
portant fact being that it was a flat rate deduc¬ 
tion to all shippers alike and without discrimina¬ 
tion.* 9 (Italics supplied.) 
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Conclusion. 

I 

Appellee respectfully submits that the judgment of 
the Court below, upon finding that appellee delivered 
the shipments in question to appellant at its freight 
depot, and was therefore entitled to the allowance pro¬ 
vided by the tariffs, is correct and should be affirmed- 

i 

Respectfully submitted, 

John R. Turney, 

John R. Turney, Jr., 

George D. Rives, 

Attorneys for Appellee, 
Acme Fast Freight, Inc. 

November 25,1940. 
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3Btuteb States Court ot Appeals j 

FOR THE DISTRICT OF COLUMBIA j 
October Term, 1940 


No. 7694 


SOUTHERN RAILWAY COMPANY, A BODY 
CORPORATE, Appellant 

v. 

ACME FAST FREIGHT, INC., A BODY j 
CORPORATE, Appellee 


REPLY BRIEF FOR APPELLANT. 


I. I 

ACME CANNOT RELY HERE, AS IT SEEKS TO DO, 
UPON A THEORY WHOLLY DIFFERENT ?ROM 
THAT UPON WHICH THE CASE WAS TRIED. 

1. The Theory of the Case Here Relied Upon, j 

Before answering Acme’s brief on the merits, we "wish 
to point out that it has done an extraordinary thing. It 
has abandoned the theory of its case, as made by the Iplead- 
ings and as accepted and developed at the trial, a^d has 





adopted here an entirely new and different theory. And it 

urges affirmance of the judgment below solely on this new 

theory. 

* 

Acme asserts that Southern’s Pick-up and Delivery Tar¬ 
iffs gave the shipper “a choice of two rates”. It is said 
(Br. p. 2): 


“The net effect of this tariff was to name two rates: 
one, a higher rate embracing the pick-up and delivery 
service, and the other a 5 cent lower rate applying 
from carrier’s origin station to its destination station.” 


It is further said (p. 4): 

“Appellee in this case paid the full rate named in 
the tariff for application between store-door and store- 
door (i.e., including pick-up and delivery) and then 
made demand upon appellant for a refund to it of an 
allowance of 5 cents per 100 pounds, being the diffier- 
encr between the door-to-door rate and the station-to- 
station rate* Although the appellant railroad per¬ 
formed for appellee only the same service which it per¬ 
formed for other shippers who received the allowance, 
i.e., transportation from its freight depot only, it re¬ 
fused payment of the allowance and this suit was 
brought.” 

And at the conclusion of its main argument Acme says 
(p. 13): 

“We submit, therefore, that under the tariff of appel¬ 
lant, appellee was entitled to this lower station-to-sta- 
tion rate, and therefore the judgment of the lower 
Court should be affirmed.’' 

It is quite clear from the foregoing that while Acme in¬ 
dulges at times in a loose use of the word “allowance” its 
whole theory now is that there were two rates in effect and 
that Southern overeliarged Acme when it collected the 
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higher so-called rate. And this court is asked to affirm the 
judgment below solely on that ground. 

We contend that this “two rate” or “overcharge” 
theory was not presented by the pleadings nor suggested 
at the trial, and as a consequence Acme may not be| heard 
to advance it here as the ground upon which the judgment 
below should be affirmed. 

i 

It should be noted that while Acme asserts in its ^State¬ 
ment of the Case” (pp. 2, 3) that it brought the piackage 
freight to its leased space, those statements are modified in 
the “Argument” where it is said that Acme “caused” the 

_i 

shipments to be brought to the depot (Br. p. 13). We shall 
later show that all of these statements are not only unsup¬ 
ported by the record but directly contrary thereto;. The 
point we wish to make here is that even in making those 
assertions no contention is made by Acme that it performed 
any part of Southern’s transportation service unker the 
tariffs. Acme does not challenge in any respect Southern’s 
contention that under section 15(13) of the Interstate Com¬ 
merce Act, 36 Stat. 553, 49 U. S. C. S 15(13), allowances to 
shippers are lawful only where they perform a transpor¬ 
tation service, a service which the carrier is obligated to 
perform as a part of its public duty of transportation 
(Main Brief, pp. 37-52). On the contrary, Acme advances 
the “two-rate” or “overcharge” theory under whitjh it is 
not necessary for it to have performed a transportation 
service. And under this theory the contention is that if the 
lari IT provides for the payments they must be made ijegard- 
less of unlawfulness under the Interstate Commerce Act 
(Br. p. 14). 


2. The Theory of the Case Below. 

In the declaration (B. 1-3) it is alleged that Southern 
established the Pick-up and Delivery Tariffs (R. 2); that 
Southern thereby promised to pick up at the door oir plat¬ 
form of consignors at High Point certain kinds of freight, 
and further promised, at the consignor’s option, “to make 
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and pay to such consignors an allowance” of five cents per 
hundred pounds on freight delivered and unloaded by the 
consignor on Southern’s depot platform or in its freight 
depot (R. 2, 3); that Acme there delivered and unloaded 
the freight here involved (R. 3); and that 

“Plaintiff thereby became, was, and is entitled to the 
payment of the aforesaid allowance * * (R. 3) 

Southern’s answer (R. 4-5) was largely a denial of the 
above allegations which undertake to state nothing but a 
cause of action for allowances for services performed. The 
declaration contains no allegation or intimation of the ex¬ 
istence of “two rates” or of “overcharge”. Nor was any 
such theorv suggested at the trial bv Acme. On the con- 
trarv, the case was tried solelv on the theorv that the ac- 
tion was what it purported to be, to-wit: a suit for allow¬ 
ances by a consignor who had performed Southern’s pick¬ 
up service, a service which was a part of Southern’s duty 
of transportation under the tariffs involved. This is made 
abundantly clear from the record. At the close of Acme’s 
case Southern moved for a dismissal of the declaration on 
the primary ground that Acme had failed to prove per¬ 
formance of the service required by the tariffs and the 
Interstate Commerce Act as a prerequisite to the payment 
of the allowances sued for, and in the course of the argu¬ 
ment it "was said (R. 14, 15): 

“Mr. Boxley. * * * He (Acme) has not proved that 
he performed the service which the pick-up tariff re¬ 
quires before an allowance is payable. He has proved 
nothing but the fact that these outbound shipments 
moved. 

“Under the tariff the provision here pertinent is 
this: ‘When the consignor elects to make his own ar¬ 
rangements for the Pick-up Service authorized herein, 
an allowance of 5 cents per 100 pounds will be made 
to such consignor for such service, subject to the con¬ 
ditions and exceptions in paragraphs (a), (b), (c) and 
(d) below\ Said allowance will be made only on ship- 


ments which are delivered and unloaded by the con¬ 
signor on carrier’s freight depot platform or jin car¬ 
rier’s freight depot, and receipted for by the carrier 
at the freight depot located on or served by the tracks 
of said carrier.’ 

“Now, the obligation of the defendant under the tar¬ 
iff as to pick-up service was to call for and collect the 
freight, and receipting therefor, from a dock, platform, 
or doorway directly accessible to highway vehicles at 
consignor’s warehouse, factory, store, or similar place 
of business; and includes transportation therefrom to 
the premises of the carrier’s freight depot. 

“Now, if the consignor elects to do that transporta¬ 
tion itself, then we will pay the allowance. Under the 
Interstate Commerce Act, Section 15, Paragraph 13, 
carriers are allowed to make allowances to shippers 
who perform a service which the railroad itself is ob¬ 
ligated to perform. This plaintiff has performed no— 
he has not proved that he performed any service, and 
it is only when such service is performed that; the al¬ 
lowance is payable. He has done nothing. He has not 
complied with the provisions of this tariff. He must 
have performed the service. 

“The Court. In what respect has he failed jto per¬ 
form the service? He has delivered the goods at the 
depot. 

“Mr. Boxley. He did not deliver the goodk The 
goods were there in his leased space. They w T ere not, 
furthermore, in the depot at which we will pavja pick¬ 
up allowance. It was an entirely different place, and 
I will bring that out later, but the point I wish to make 
now— 

“The Court. If you bring that out later, why, you 
must bring it out now. I mean—” 

Then followed a discussion of the term “carrier’sjfreight 
depot” (R. 16) and then this colloquy between the Court 
and Acme’s counsel (R. 16, 17): 

“Mr. Rives. If your honor please, there has been 
no proof at all that the place where we tendered the 
goods to the depot was not the place where thd defen¬ 
dant ordinarily received the goods. 


“The Court. Well, you must prove that to be the 
fact, I believe, must you not? 

“Mr. Rives. Well, I didn’t know that plaintiff’s de¬ 
pot down there was so big, if you put it on one part of 
it, that that wasn’t delivered to its depot. That is why 
I didn’t prove it. I can prove by this witness that they 
did ordinarily receive freight from shippers at the 
same place they got our freight and loaded it into the 
outbound cars at the same place where we were on their 
depot. 

“The Court. Well, you had better prove it, then. I 
will re-open the case and let him take the stand again.” 

Subsequently Southern’s motion to dismiss was over¬ 
ruled (R. 23), at which time Acme’s counsel said (R. 23): 
“ * # * If his Honor has overruled the motion, I have no—”. 
Thus having secured a favorable ruling on the issues pre¬ 
sented, our opponents were content to let the matter rest. 

From the foregoing it is quite plain that at a very early 
stage of the trial below there was a clear and definite pre¬ 
sentation of the issues as made by the pleadings without 
dissent or objection by Acme. There was a complete acqui¬ 
escence in the issues as presented and at no subsequent time 
during the trial was there the slightest intimation from 

Acme that it had in mind anv other theorv of its case. As 

* • 

a matter of fact, at the close of Southern’s case Acme’s 
counsel recalled Witness Royail (R. 48) in an unsuccess¬ 
ful effort to prove that the consolidated shipments were 
placed by Acme in space outside the leased area, apparently 
a belated effort to prove the removal of the shipments from 
Acme’s leased space or place of business to the adjacent 
portion of Southern’s “frame wareroom” in order to make 
some showing of the performance of service contemplated 
by the tariffs, to-wit, a transfer of the shipments from the 
consignor’s place of business to the carrier’s depot. 

It ought also to be pointed out that Mr. Marks, South¬ 
ern’s closing witness at the trial below, testified in part as 
follows: 
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“ * * # of course, the rates of the two competing 
forms being the same, it teas a question of service. The 
motor carriers picked up freight at the shipper’s place 
of business and delivered it at the consignee’s!place of 
business. Under the railroad tariffs they applied from 
station to station, so that a shipper had to bring his 
freight down to the depot and the consignee dome and 
get it. We were convinced that the only practical way 
to meet the competition was to extend the service of 
the railroads to the door of the shipper and to|the door 
of the consignee.” (R. 48) 

i 

An extension of service at the existing rate is jthe very 
antithesis of the establishment of two rates whibh Acme 
here talks about, yet it never challenged in any-way the 
above testimony. ! 

| 

3. Where a Case Has Been Tried on One Theory and a Re¬ 
covery had, Plaintiff May Not Change to Another on 
Review Which Defendant was not Required! to Meet 
Below. A Case May Not be Tried on One Theory and 
Reviewed on Another. | 

It is obvious why Acme is here urging for the first time 
the “two rate” or “overcharge” theory. In our discussion 

of the tariffs (Main Brief, pp. 4-10), we said at page 9: 

! 

“ * * * A consignor could demand that iSouthern 
perform the pick-up service or could itself! perform 
that service and demand the allowance prescribed in 
the tariffs. The obligations of Southern and the privi¬ 
leges of shippers or consignors, then, were coextensive; 
the obligation of the former measured exactly the priv¬ 
ileges of the latter. To be entitled to the allowance, a 
consignor must have performed the precise service 
which Southern held itself out to perform and which it 
would have been bound to perform if the consignor had 
not elected to relieve it of that duty. 

“It follows from the foregoing that before! an allow¬ 
ance is lawfully payable under the applicable tariffs 
the following conditions must exist: 

“ (1) The person claiming the allowance must be the 
consignor; | 
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“(2) The consignor's place of business must be lo¬ 
cated within the corporate limits of the city or town 
of origin if incorporated, or if not incorporated, within 
a radius of one mile of Southern’s depot as defined; 
and 

“(3) The consignor must have performed the pick¬ 
up service which Southern held itself out to perform. 
That is to say, he must have performed the service of 
transporting his freight from his place of business and 
‘delivering and unloading’ the same in Southern’s 
freight depot at which less than carload freight is ordi¬ 
narily loaded in or on railway cars.” 

And we showed (Main Brief, pp. 37-52) that Acme did 
not perform Southern’s pick-up service as defined in the 
tariffs and, therefore, failed to earn the allowances pro¬ 
vided for therein as compensation for the performance of 
that service. Consequently, no allowances were due under 
the tariffs and none could be lawfully paid under 49 U. S. C. 
§ 15(13). In other words, as Acme failed to transport the 
shipments here involved from its place of business (its 
leased space) to Southern’s outbound depot, marked “En¬ 
closed Platform” on the Print (Main Brief, App. VI), it 
failed to earn the allowances provided for in the tariffs as 
compensation for that service. And not having performed 
that service, which was a part of Southern’s transportation 
service , any payment of the allowances sued for would be 
unlawful under 49 U. S. C. $ 15(13). 

Being unable to refute these propositions, it was essential 
for Acme to find some theory of the tariffs under which it 
was not necessary for a consignor claiming the allowances 
therein provided for to have performed the service of trans¬ 
porting his shipments from his place of business to the car¬ 
rier’s depot as defined. Its solution was the “two-rate” 
or “overcharge” theory. Under this theory, according to 
Acme, it is only necessary to show that the carrier trans¬ 
ported the shipments on which allowances are claimed, from 
its freight station only. That is to say, the test as to 
whether the allowances are due under tariffs is not whether 
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the consignor claiming the same performed the carrier’s 
pick-up service, but whether the carrier failed to itself per¬ 
form that service and transported the shipments ftom its 
station only. 

We submit that after trying the case on the theoty that 
it was an action for allowances for the performance of ser¬ 
vices which were a part of Southern’s duty of transporta¬ 
tion, Acme cannot be heard in this court to shift its position 
(after seeing it to be thoroughly untenable) and urge af¬ 
firmance of the judgment below upon the newly conceived 
theory that the tariffs in effect, established two rates and 
Southern overcharged Acme in collecting the sb-called 
higher rate. 

We do not charge that Acme lay in wait (See S>t. Paul 
etc. Ins. Co. v. Kaufman Compress Co. (C. C. A. 5th), 93 
Fed. (2d) 156) to bring this theory into the case after the 
trial, but we do say that it is plainly an afterthouight ar¬ 
rived at in a frantic search to hit upon some grourid upon 
which the judgment below could be upheld. Southern was 
not required to meet this “two rate” or “overcharge” 
theory below and Acme cannot be heard to urge it here. 
A case may not be tried on one theory in the trial court 
and on another on appeal. 

These principles are well settled and widely recognized 
and we do not propose to burden the court with aii exten¬ 
sive review of the many authorities. A brief discussion will 
suffice. 

In 4 C. J. S. $ 241 it is said: 

“ * * * Accordingly, where both parties act! upon a 
particular theory of the cause of action, they will not 
be permitted to depart therefrom when the lease is 
brought up for appellate review.” (at p. 465) 
“Although there is some authority to the contrary, 
the prevailing doctrine undoubtedly is that a judgment 
or order which was rendered upon one ground cannot 
in the appellate court, he sustained upon another and 
different ground which was not presented to the court 
below.” (at p. 483) 


j 


I 
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And in 3 Am. Jur. § 253 the rule is stated thus: 

“It is well settled that the theory upon which the 
case was tried in the court below must be strictly ad¬ 
hered to on appeal or review.” (35) 

The statements of the text writers are fully supported 
by the decided cases. 

In Virginian Rg. Co. v. Mullens, 271 U. S. 220, plaintiff 
sued in tort for damages alleged to have been caused to 
his lands by a nuisance created and maintained by the rail¬ 
road. A recovery was had and on certiorari plaintiff sought 
to support the judgment on a new and different theory from 
that on which it was obtained. The court said: 

“The plaintiff also seeks to support the judgment on 
the theory that the defendant company was under a 
contract obligation to protect his land from injury, and 
to make out that obligation he refers to a clause in the 
deed whereby the defendant’s grantor acquired the 
right of way and to a clause in the deed whereby the 
defendant afterwards acquired the completed road. 
But he is not in a position to urge this contention here. 
The case stated in the complaint was distinctly in tort. 
There was no mention of a contract obligation; nor any 
reference to either of the two deeds. And when the 
court came to charge the jury the plaintiff tendered 
and the court included in its charge various instruc¬ 
tions wherein the case was treated, in keeping with the 
complaint, as one to recover damages for an alleged 
tortious creation and continuance of a nuisance. After 
bringing and trying the case on that theory the plain¬ 
tiff cannot lx- permitted on this review to change to 
another which the defendant was not required to meet 
below.” (at p. 227) 

So here, Acme cannot be permitted in this court to shift 
its position from the theory of allowances upon which the 
action was brought and tried to the “two rate” or “over¬ 
charge” theory which Southern was not required to meet 
below. 

In Virtue v. Creamery Pachage Co. et al., 227 U. S. 8, the 
court held that in an action for damages under the Anti¬ 
trust Act which was tried and ruled upon on the theory of 
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the cooperation of all the defendants in a schemfe in re¬ 
straint of trade, the plaintiff could not contend for the first 
time in that court that there was a separate liability on the 
part of the Creamery Company. There the court said: 

“ *' * * rpj le ease was tried and ruled upoiji, as we 
have seen, on the ground of the cooperation of the de¬ 
fendants in a scheme of monopoly and restraint of 

trade. There was no liability asserted in the; Circuit 

* 

Court or in the Circuit Court of Appeals against one 
of the defendants separately from the others. iConcert 
and cooperation was asserted against all and ja ruling 
was not invoked as to the separate liability of either. 
* * * It is manifest, therefore, that the separate lia¬ 
bility of the Creamery Package Manufacturing Com¬ 
pany is an afterthought and urged in this court for the 
first time.” (at p. 38) 

The rule that where a case has been tried on one theory 
plaintiff on review cannot change to another which defen¬ 
dant was not required to meet below has been recently ap¬ 
plied by this court. In Carr v. Sliiftette ct al., 65 App. D. C. 
268, 82 Fed. (2d) 874, an action for damages was .brought 
against a physician in which it was alleged that plaintiff 
suffered bodily injury and mental anguish as a result of 
defendant’s negligence in allowing a layman to perform 
an operation upon her in an unskillful and negligent man¬ 
ner. At the close of plaintiff’s case the court denied a 
motion for a directed verdict and submitted the case to the 
jury with the result that a verdict was rendered f<j>r plain¬ 
tiff. Defendant appealed and the appellee (plaintiff below) 
sought to sustain the judgment on the theory of deceit on 
defendant’s part in having an unprofessional person at¬ 
tend her, which resulted in mental anguish. In Rejecting 
that thcorv this court said: 

v | 

“Appellees cite DcMay v. Roberts, 46 Mich. 160, 
.0 X. \V. 146, 41 Am. Re]). 154, which was an action in 
deceit against a physician who took an unprofessional 
person with him to attend a confinement caise when 
there was no emergency requiring the nonmedical per- 
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son’s presence. That case, being based on deceit, and 
not upon tortious injury, is, therefore, not in point. 
The present ease haring been tried and submitted to 
the jury on the theory of injury to plaintiff resulting 
from defendant's negligence, ‘the plaintiff cannot be 
permitted on this review to change to another which the 
defendant was not required to meet below'. Virginian 
Ry. v. Mullens, 271 U. S. 220, 227, 46 S. Ct. 526, 529, 
70 L. Ed. 915.” (at p. 271) 

And in a concurring opinion by Stephens, Associate Jus¬ 
tice, it is said: 

“I concur in the result for the reason that, frith out 
objection by the plaintiff, the case was apparently sub¬ 
mitted to the jury upon the theory of negligence caus¬ 
ing physical injury only and not upon the theory of 
negligence causing mental anguish.” (at p. 271) 

This case is “on all fours” with the case at bar. There 
the plaintiff, like Acme here, made no objection to the 
theory upon which the case was presented in the trial court, 
yet on appeal sought to sustain the judgment on a different 
theory, which the court held he could not do. 

See also District of Columbia v. Burke. 46 App. D. C. 215. 

The rule has been applied by other federal courts in a 
great number of cases, a few of which we will notice briefly. 

In Sacramento etc. Co. v. Melin (0. C. A. 9th), 36 Fed. 
(2d) 907, plaintiff brought an action for damages for al¬ 
leged fraudulent representations by which he was induced 
to purchase certain lands. Defendant’s answer set lip the 
statute of limitations but plaintiff obtained judgment. On 
the appeal plaintiff contended for the first time that defen¬ 
dant, being a foreign corporation and having failed to com¬ 
ply with the state law for appointment of a process agent, 
it could not take advantage of the statute of limitations. 
The court refused to consider this theorv, saving: 

“At no time did plaintiff suggest or intimate the 
theory upon which he now relies, even when the court 
instructed the jury at some length upon the contrary 
theory. Such an issue involves a fact of public record 
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equally open to both parties, and now to affirm a, judg- 
mcnl for a reason apparently never thought of py the 
lower court or either party to the controversy would 
hardly he consistent with the spirit of modern judicial 
administration. Very generally is applied the rule that 
a theory accepted and acted upon by all in th6 trial 
court cannot be repudiated in the appellate court! Peck 
v. lieu rich, 167 U. S. 624, 17 S. Ct. 927, 42 L. Ed. 302; 
'Westlake Merc. F. Co. v. Merritt (Cal. App.) 262 P. 
815” (at p.909) 

Bov ay v. Fuller (C. C. A.—8th), 63 Fed. (2d) 280, \yas an 
action to recover the amount of a draft from Bovay!as in¬ 
dorser thereof. A recovery was had and on appeal !an at¬ 
tempt was made to support the judgment on the theoijy that 
Bovay was a guarantor. In refusing to consider this tjheory, 
the court said: 

“* # * There is testimony in the record of Bovay 
guaranteeing personally the payment of this draft, and 
counsel for plaintiffs argue in the closing part of their 
brief that if Bovay was a guarantor no notice was nec¬ 
essary. As the case teas tried on the theory that 
Bovay was an indorser and the question of guarantor 
is raised here for the first time , we are not at liberty 
to pass thereon.” (at p. 284) 

In Henry 11. Cross Co. v. Simmons (C. C. A.—8th), 96 
Fed. (2d) 482, an action for wrongful death was brought and 
tried on the theory that the deceased was an invitee. Plain¬ 
tiff obtained a judgment and on appeal sought to sustain 
it on the theory that deceased was a licensee. Thejcourt 
held that this theory could not be urged, saying: 

“ * * * But it is argued that, even if Soars were a 
bare licensee, there might still be a recovery because 
it is said defendant’s negligence was ‘active’. But the 
rase teas not tried on that theory below , and, hence , it 
cannot be urged here.” (at p. 486) 

Thus Acme’s contention here that Southern’s tariffs es¬ 
tablished two rates and that Acme has been overcharged 
cannot be considered in view of the fact that the case was 

i 

i 

i 

j 
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brought and tried on the theory that it was an action for 
allowances for the performance of transportation services. 
The fact that the case was tried by the court without a jury 
is immaterial. Renivick v. U. S. (C. C. A.—7th), 87 Fed. 
(2d) 123; and Van Dc T Voter v. Order of Commercial Trav¬ 
elers (C. C. A.—2d), 77 Fed. (2d) 331. 

We do not further review the authorities, reference onlv 
being made to the following: I 'an Huff el v. Ilarkelrode , 
2S4 U. S. 225; Peck v. Henrich , 167 IT. S. 624; New York 
etc. Co. v. Estill, 147 U. S. 591; District of Columbia v. 
Burke. 46 App. D. C. 215; Foster <£• Kleiser Co. v. Special 
Site Sign Co. (C. 0. A.—9th), 85 Fed. (2d) 742; Wick wire 
v. Markin (C. C. A.—10th), 63 Fed. (2d) 64; United States 
v. Peterson (C. C. A.—10th), 34 Fed. (2d) 245; Osgoodby 
v. Talmadge (C. C. A.—2d), 45 Fed. (2d) 696; Baker v. 
Kaiser (C. C. A.—8th), 126 Fed. 317; General Fireproofing 
Co. v. Wallace cC Son (C. C. A.—8th), 175 Fed. 650; Brock- 
enbrough v. Champion Fibre Co. (C. C. A.—4th), 176 Fed. 
840; Elimen v. City of Gothenburg (C. C. A.— 8th), 200 Fed. 
564. 

It is very clear from the foregoing that Acme cannot here 
urge that the judgment below should be sustained on the 
“two rate” or “overcharge” theory, because the case was 
not brought or tried on that theory and consequently we 
were not required to meet it below. And as they fail to 
challenge our position that the judgment below is erroneous 
upon the theory upon which the action was brought and 
tried, to-wit, an action for allowances for the performance 
of transportation services, on the ground that no such ser¬ 
vices were performed and hence no allowances were due 
under the tariffs and none could lawfully be paid under 49 
U. S. C. § 15(13), it must be taken as admitted that our 
position is correct. Accordingly, it would seem that the 
judgment must necessarily fall because, for the reasons 
heretofore given, it cannot be supported on the “two rate” 
or “overcharge” theory, which is the only theory upon 
which any attempt is made to sustain it. 


THE “TWO-RATE” OR “OVERCHARGE” THEORY IS 
WHOLLY WITHOUT MERIT. 


Even if this court would consider this new 


“two rate” 


or 


“overcharge” theory which is advanced here for tlie first 


time bv Acme, we submit that it is wholly lacking in 
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On page 2 of Acme’s brief it is said: 


merit. 


“(1) the tariff provided that the carrier would pick 
up * * * the shipment at the door of the consignor * * * 
at the existing rate which formerly had applied only 
from station to station; or (2) if the consignor * * * 
elected to make its own arrangements for pick-up * * * 
service, * * * the rates would be reduced in the amount 
of 5 cents per 100 pounds, in the form of an ‘allowance’ 
for such service. The net effect of this tariff was to 
name two rates, one a higher rate embracing the pick¬ 
up * * * service, and the other, a 5 cent lower rate 
applying from carrier’s origin station to its destina¬ 
tion station.” 


At the beginning of the above excerpt Acme admits that 
the allowance is payable to consignors who perform South¬ 
ern’s pick-up service, but quickly asserts that, in effect, 
the tariffs set up two rates, one applying where the carrier 
performs the pick-up service itself, and the other, lower 
by five cents per hundred pounds, where the carrier simply 
transports the goods from station to station withouit hav¬ 
ing performed the pick-up service. 

The purpose of this qualification, as we have pointed out, 
is to remove the compensation of five cents per hundred 
pounds from the category of allowances for transporta¬ 
tion services by shipper (performance of the carrier’s pick¬ 
up service), because Acme failed to perform such services 
and it is only when that is done that allowances arc lawful 
under 49 U. S. C. § 15(13). Even the ingenuity of our oppo¬ 
nents, as evidenced by their newly conceived “two j rate” 
theory could evolve no argument to challenge our position 
(Main Br. pp. 37-52) that Acme failed completely to per- 
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form any service which Southern was obligated to perform 
as a part of its public duty of transportation under the 
tariffs, and hence payment of the allowances sued for would 
be unlawful. 

We wish to point out here, however, that Acme asserts, 
without record reference (Br. p. 3) that “In actual prac¬ 
tice, the freight was brought by appellee to its assigned 
space * * * ”, and also (Br. p. 13) that “appellee made its 
own arrangement (“arrangement” for what is not said) 
and caused the shipments of freight to be brought” to 
Southern’s depot. Frankly, we are puzzled by these state¬ 
ments. In the first place, they are directly in the teeth of 
the record and the findings of the trial court. The record 
shows (pp. 2-3) and the court found (R. pp. 70-71, Find¬ 
ings 1, 2) that Acme is a “freight forwarder”, soliciting 
and accepting property from the general public. There is 
not one word of testimony in the entire record that Acme 
brought or caused the package freight to be brougiht to its 
leased space. In the second place, such statements are 
wholly immaterial to the “two rate” or “overcharge” 
theory now being urged. Under that theory, the contention 
is that as Southern performed nothing but a station-to-sta- 
tion service Acme was “overcharged” when Southern col¬ 
lected the so-called higher rate which included the perform¬ 
ance of pick-up service by Southern. Acme nowhere makes 
the slightest contention that it performed Southerns pick¬ 
up service, and we are unable to see the pertinency of the 
remarks set out above. They only tend to confuse. 

That this “two rate” or “overcharge” theorv is utterlv 
fallacious is easily demonstrated. The tariffs did not give 
the shipper “a choice of two rates”. What they actually 
did was to extend Southern’s service at the existing rate. 
On this point Witness Marks testified for Southern in part 
as follows: 

“ * * * of course, the rates of the two competing 
forms being the same, it teas a question of service. The 
motor carriers picked up freight at the shipper’s place 
of business and delivered it at the consignee’s place of 


b ' 


* 



% < 


4 


•4 

* 


< 


,4 

•4 




•4 

4 

:<i 


i 

« 

l 

> 


< 

A. 


1 


■v 




17 


business. Under railroad tariffs they applied:from 
station to station, so that a shipper had to briijg his 
freight down to the depot and the consignee come and 
get it. We were convinced that the only practical way 
to meet the competition was to extend the service of 
the railroads to the door of the shipper and to the door 
of the consignee.” (R. 48) 

Under the tariffs Southern held itself out to go to the 
consignor’s place of business and get his freight, that is, 
extended its service from the station to the door of thb con¬ 
signor at no extra charge over and above the regularly 
established line-haul rate. The tariffs further provided 
that in lieu of Southern’s performance of this pick-up ser¬ 
vice it would pay the consignor if he elected to and did per¬ 
form it himself, thus relieving Southern of a duty 'which 
it would have otherwise been bound to fulfill. 

That the compensation provided for is a true allowance 
to shippers for the performance of a part of the carrier’s 
transportation service has been firmly established, j 

In Pick-up and Delivery in Official Territory , 218 Ii C. C. 
441, the Commission, in speaking of the allowances in tariffs 
essentially the same as Southern’s, said: 

“ * * * It has been generally assumed that this al- 
lowanee is such a one as is contemplated in section 
15(13) of the Interstate Commerce Act, and in Tariffs 
Embracing Motor-Truck or Wagon Transfer Service, 
supra, we expressed a similar view as follows: i 

Motor-truck or wagon transfer can be, and is, em¬ 
ployed either by the owner of property transported 
for rendering a service connected with such trans¬ 
portation, which the carrier otherwise would be un¬ 
der no obligation to perform, or by the carrier it¬ 
self. * * * ’’ (at p. 480) 

Likewise, in American Trucking Ass’n Inc. v. United 
States (D. Ct. for I). C.), 17 F. Supp. 655, where tlnp same 
tariffs were under consideration, the court said: 


18 


“ * * # The tariffs provide for an allowance of 5 
cents per hundred pounds when the consignor or con¬ 
signee performs the service at 1/is own expense. But 
it is perfectly clear that this allowance is not a rebate 
as that word is used in the act. It is, as we have seen, 
provided for in the published tariffs, and there is noth¬ 
ing either unlawful or unreasonable in permitting a 
shipper or consignee, where he himself performs a part 
of the transportation service, to receive a reasonable 
compensation or allowance therefor. This is clearly 
indicated by the Supreme Court in United States v. 
Baltimore & Ohio, 231 U. S. 274, 34 S. Ct. 75, 58 L. Ed. 


218, where it is s 
a shipper for serv 


aid that a railroad may compensate 
ices rendered and facilities furnished 


in connection with his own shipment.” (at p. 659) 


Both of these cases are discussed in our main brief at 
pp. 50-52, and they very effectively dispose of the theory 
that the tariffs involved establish two rates as distinguished 
from an extension of service at the existing rate with a 
provision for compensation to shippers who themselves 
performed the additional carrier service. Of course, the 
tariff amounted to a rate reduction for those performing 
Southern’s pick-up service by the amount of the allowance 
for that service (live cents per one hundred pounds), but 
that was not a net reduction because it cost the shipper 
something to perform the service. Such a situation is very 
different from the establishment of two rates, one applying 
from the store door and the other from the station. 

On page 4 of Acme’s brief it is said: 

“Although the appellant railroad performed for ap¬ 
pellee only the same service it performed for other 
shippers who received the allowance, i.e., transporta¬ 
tion from its freight depot only, it refused payment of 
the allowance (to Acme) and this suit was brought.” 


We have two comments to make on the above statement. 
(1) While it is true that Southern transported the ship¬ 
ments of other shippers at High Point who received the 
allowance from the station only, it would have per- 
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formed transportation service from the doorways of 
those shippers to its station had not those shippers elected 
to perform that part of Southern's duty of transportation 
under the tariffs. Of course, they were entitled to the al¬ 
lowance for the performance of that service and if does 
not lie in Acme’s mouth to complain about that when! it did 
not perform a like service. (2) The contention of Acme 
that Southern performed no more transportation sjervicc 
for it than for other shippers at High Point who received 
the allowance is not true in fact. The uncontradicted evi¬ 
dence shows, and the court found (R. 28; Finding^ 7, 9, 
R. 72) that Southern went to Acme’s place of business (its 
leased space), or space adjacent thereto in its “frame ware- 
room”, which was not a part of its outbound depot, picked 
up Acme’s shipments and trail sported them to the outbound 
cars. This, under the facts of the ease, was the perform¬ 
ance by Southern of the pick-up service which it held itself 
out to perform under the tariffs. It differs in degree only 
from the performance of Southern’s pick-up service for 
other shippers where Southern had to go off its right of 
way to reach the consignor’s place of business. 

But regardless of whether the tariffs provide foil com¬ 
pensation for services performed as we contend, or Estab¬ 
lish two rates as Acme contends, the shipments muslt still 
have been delivered to Southern at the proper depot.! And 
even if Acme is correct in its “two rate” or “overcharge” 
theory, the judgment could not stand, because the shiplments 
were not delivered to the depot of Southern as defined in 
the tariffs. 




SOUTHERN’S DEPOT WITHIN THE MEANING OF 
THE TARIFFS WAS ITS OUTBOUND DEPOT, 
DESIGNATED “ENCLOSED PLATFORM” ON 
BLUEPRINT ANNEXED TO AND MADE A PART 
OF THE AGREEMENT OF JULY 28, 1932. 

At the conclusion of our discussion of the tariffs in our 
main brief (p. 9) we listed the conditions which must exist 
before an allowance is payable, the last of which is as fol¬ 
lows : 

“3. The consignor must have performed the pick-up 
service which Southern held itself out to perform. That 
is to say he must have performed the service of trans¬ 
porting his freight from his place of business, and ‘de¬ 
livering and unloading’ the same in Southern’s freight 
depot at which less than carload freight is ordinarily 
loaded in or on railway cars.” 

And later on, under Point II (Main Brief, pp. 29-36), we 
substantiated the above statement by showing conclusively 
that the depot, within the meaning of the tariffs, to which 
a consignor must transport and deliver his freight in order 
to be entitled to the allowances provided for was Southern’s 
outbound depot, designated “enclosed platform” on blue¬ 
print attached to and made a part of the agreement of July 
28, 1932, between Southern and Acme (Print, App. VI, 
Main Brief). Acme takes issue with us on this point, and 
in doing so makes thoroughly unwarranted statements, goes 
outside the record and finally takes refuge in the rule that 
tariffs are construed against the maker (Br. pp. 6-9). The 
very weakness of Acme’s argument emphasizes the strength 
and soundness of our own. 

Acme begins its argument by saying (Br. p. 7) that while 
Southern’s Agent (Witness Brown) at High Point testified 
that the brick depot and frame wareroom were used as the 
inbound depot and the area designated “enclosed platform” 
was used for outbound shipments, the evidence showed that 
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Southern received outbound freight from shippers other 
than Acme in the inbound depot and that outbound freight 
was loaded in cars opposite the inbound depot. We have 
never denied that some outbound freight may halve been 
delivered to Southern and handled to cars from thejinbound 
depot. In our main brief (p. 32) we pointed out that the 
tariff definition of “carrier’s freight depot” did |not say 
that it must be a depot where less than carload freight is 
always or universally loaded in or on railway (jars. It 
simply says that it must be the depot at which such freight 
is ordinarily loaded in or on railway cars. And after re¬ 
viewing the evidence in detail (Main Brief, pp. 32-34), we 
said: 

“The only effect of the testimony of Acnjic’s wit¬ 
nesses on Mr. Brown’s testimony, if any, wasjto show 
that occasionally a piece of freight for outbound move¬ 
ment may have been delivered to Southern fit its in¬ 
bound depot and that some cars may have beejn loaded 
with outbound freight opposite the inbound depot. But 
even if this is true it only serves to emphasize the fact 
that Southern’s outbound depot marked ‘enclosed plat¬ 
form’ on the Print, was the depot at which outbound 
freight was ordinarily received, and the depotjat which 
such freight was ‘ ordinarily loaded in or on j railway 
cars.' ” j 

i 

Acme next says (Br. p. 8) that in answer to our entire 
argument (Main Br. pp. 29-36), “it should be sufficient to 
say that the tariff does not distinguish between outbound 
and inbound depots of appellant .” (Italics theirjs). This 
is simply begging the question. The question of whether 
the tariff does make such a distinction is the very point in 
issue. 

Acme goes on to say (Br. p. 8) that “Indeed, in the pro¬ 
vision of the tariff providing for the allowance, all that is 
said is that the depot must be located on tracks Served by 
the carrier.” The reference here, of course, is to Item 210, 
I. 0. C. No. A-10600 (R. 57), and Item 125, I. jo. 0. No. 
A-10625 (R. 61), which say in part that the allowances will 



be paid only on shipments delivered and unloaded by the 
consignor at the carrier’s freight depot “located on and 
served by the tracks of said carrier”. It is true that in this 
particular provision of the tariff “all that is said is that 
the depot must be located on tracks served by the carrier”, 
but it is also true that the words “carrier’s freight depot” 
as there used must have the meaning given to the term in 
Item 20,1. C. C. No. A-10600 (R. 56), and Item 80, I. C. C. 
No. A-10625 (R. 60), which define “carrier’s freight de¬ 
pot”. And under this definition it is not only necessary 
that the depot be located on and served by the carrier’s 
tracks, but it must also be the depot at which less than car¬ 
load freight is ordinarily loaded in or on railway cars. 

It is next said (Br. p. 8): “Furthermore, the evidence 
conclusively sustains the finding of the Court that this en¬ 
tire structure was the freight depot of appellant referred 
to in the tariff”. Acme does not say what finding of the 
court it has in mind and we are unable to locate any such 
finding. As a matter of fact, there was none. 

Acme concludes this paragraph (Br. p. 8) as it began it, 
by saying that the tariff does not distinguish between out¬ 
bound and inbound depots, but this time it gives a reason 
for so stating. It says that “the alternative ‘or’ is used 
and it (carrier’s freight depot) is declared to be a depot at 
which cars on tracks either load or unload.” (Italics theirs). 
Of course, the word “or” is used. As we pointed out in our 
main brief (pp. 30-31), the tariffs here are both pick-up 
and delivery tariffs and in defining “carrier’s freight de¬ 
pot” it was necessary not only to define the depot at which 
pick-up service applied but also the depot at which delivery 
service was applicable. We then said (p. 31): 

“ ‘Pick-up service’ or the allowance in lieu thereof 
applies, of course, only on freight outbound from point 
of origin and which must be ‘loaded in or on’ railway 
cars, while ‘delivery service’ or the allowance in lieu 
thereof, applies only on freight coming into its desti¬ 
nation and which must be ‘unloaded from’ railway cars. 
Hence it is provided in effect that for the purposes of 
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‘pick-up service’, or the allowance in lieu thereof, the 
term ‘carrier’s freight depot’ means the depot at which 
lcss-than-earload freight is ordinarily ‘loaded ip or on’ 
railway cars, and for the purposes of ‘delivery ser¬ 
vice’, or the allowance in lieu thereof, the term ‘car¬ 
rier’s freight depot’ means the depot at which lcss- 
than-earload freight is ordinarilv ‘unloaded frdm’ rail- 
way cars. It follows that for the purposes of this case, 
which involves the ‘pick-up service’ feature of jthc tar¬ 
iffs only, the definition of the carrier’s freight depot 
reads as follows: 

“ ‘The term “Carrier’s Freight Depot” mjjans the 
Freight Depot or Freight Station located ion and 
served by the tracks of the participating carrier and 
at which less-than-carload freight is ordinarily 
loaded in or on * * * railway cars 
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This is the reason why the word “or” is usecl in the 
tariffs, and Acme makes no answer whatever to th|is argu¬ 
ment. 

Item 80 of I. C. C. No. A-10625 (R. 60), defining “car¬ 
rier’s freight depot”, is quoted next by Acme (Br.jp. 8). 


“The term ‘Carrier’s Freight Depot’ means the 
freight depot or freight station located on and served 
by the tracks of the rail carrier and at which less than 
carload freight is ordinarily loaded into or oh or un¬ 
loaded from railway cars; it docs not include an off¬ 
track depot or station , except as otherwise specifically 
provided for herein .” (Italics theirs). 

It is then said (Br. p. 9) that the italicized portion above 
shows the “real purpose” of the definition of Carrier’s 
freight depot. That purpose, according to Acmh, is not 
to distinguish between outbound and inbound depbts “but 
to distinguish between on-track depots at which the tariffs 
applied and off-track depots at which the tariffs! did not 
apply”. An attempt is made to buttress this argument by 
going outside the record and referring to Noth 123 in 
1. C. C. No. A-10600, which made the tariff apply at an off¬ 
track station at St. Louis, Mo. Reference is also made to a 
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similar exception in Note 620 in I. C. C. No. A-10625. We 
are utterly unable to follow this line of reasoning. 

For the sake of clarity, let us start at the beginning and 
take the definition of “carrier’s freight depot” as con¬ 
tained in the first tariff, I. C. C. No. A-10600 (It. 56) the 
exception thereto which Acme mentions, and the definition 
as carried in the second tariff, I. C. C. No. A-10625 (R. 60) 
and the exception there to which reference is made. 

I. C. C. No. A-10600 (R. 56) defines “carrier’s freight 
depot” as follows: 

“The term ‘Carrier’s Freight Depot’ means the 
freight depot or freight station located on and served 
by the tracks of the rail carrier AND at which less than 
carload freight is ordinarily loaded in or on or un¬ 
loaded from railway cars.” 

According to this definition, the carrier’s depot is the 
one which is (1) located on and served by the tracks of the 
rail carrier (an on-track station) and (2) one at which less 
than carload freight is ordinarily loaded in or on or un¬ 
loaded from railway cars. Enough has been said on the 
question of whether for the purposes of this case, which 
involves the pick-up feature of the tariff only, the depot 
within the meaning of the tariff is one at which less than 
carload freight is ordinarily loaded in or on railway cars. 
Our immediate purpose here is to answer Acme’s argu¬ 
ment that the whole purpose of the definition of “carrier’s 
freight depot” was to distinguish between on-track stations 
where the tariff applied and off-track stations where it 
did not. 

Now it is perfectly plain that the first requirement in 
the foregoing definition is that the station be an on-track 
station. And as that is true it was, of course, as Acme 
says (Br. p. 9) necessary to make an exception if the tariff 
was to apply at an off-track station. This was done by 
Note 123 to the tariff, although that note is not a part 
of the record in this case. 
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Just why it is thought that because an exception is lhade 
to the first requirement of the tariff, to-wit, that the station 
be “located on and served by the tracks of the rail jear- 
rier” (an on-track station), shows that the “real purpose” 
of the definition of “carrier’s freight depot” was to, dis¬ 
tinguish between on-track stations where the tariff applied 
and off-track stations where it did not, is more than we can 
understand. Such an exception does not change or affect 
in any way the definition of “carrier’s freight depot”. 
It is simply a provision which makes the tariff apply at an 
off-track depot where it otherwise would not. At all other 
depots the requirements of the tariff continue as before. 
Such depots must be on-track depots and also depojts at 
which less than carload freight is ordinarily loaded in or on 
railway cars. 

Southern’s second tariff, I. C. C. No. A-10625 (Rj. 60) 
defines “carrier’s freight depot” exactly as that term is 
defined in the first tariff, I. C. C. No. A-10600 (R. 56), ex¬ 
cept that it is expressly stated that the term as defined 
“* * * does not include an off-track depot or station, except 
as otherwise specifically provided for herein.” The rec¬ 
ord does not show why this last provision was added, but 
it is plain from its wording what the purpose was. That 
purpose was simply one of clarification. Despite the fact 
that the definition of “carrier’s freight depot” says that 
it must “be located on and served by the tracks of the par¬ 
ticipating carrier” (an on-track station), it was thought 
advisable to provide expressly that the term “carrier’s 
freight depot” did not include off-track stations limless 
specifically so provided. We fail to see why this showjs that 
the “real purpose” of the definition of “carrier’s freight 
depot” was to distinguish between on-track and off-track 
stations. That was only one purpose of the definition!. The 
other purpose was to make it clear that the depot at which 
a shipper must “deliver and unload” his freight in!order 
to be entitled to the allowances provided for in the I tariff 
must also be the depot at which less than carload freight 
is ordinarily loaded in or on railway cars. 
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No doubt realizing the total ineffectiveness of its argu¬ 
ments on the point under discussion, Acme as a last resort 
falls back upon the rule that tariffs are construed against 
the maker (Br. p. 9). We do not deny that that is a rule 
of construction, but we do deny that it is applicable here. 
The tariff definition of “carrier’s freight depot’’ is clear 
and there is no room for the application of that rule of 
construction. 

We have nothing to add to what is said in our main brief 
(pp. 29-36) on the question of the meaning of the term 
“carrier’s freight depot’’. Nor do we wish to discuss fur¬ 
ther the facts and reasons which led us to conclude (Main 
Brief, p. 36) that under the tariffs consignors were required 
to deliver and unload their freight at Southern’s outbound 
depot, designated “enclosed platform” on the Print, in 
order to be entitled to the allowance provided for therein. 


IV. 


THE AGREEMENT OF JULY 28, 1932, BETWEEN 
SOUTHERN AND ACME, WAS A LEASE WHERE- 
UNDER ACME ACQUIRED EXCLUSIVE POSSES¬ 
SION OF ITS ASSIGNED SPACE. 


At page 9 of Acme’s brief we find the following heading: 


“Appellee delivered and unloaded the shipments in 
the carrier’s freight depot located on or served by its 
tracks, where they were receipted for by the appellant 
railroad.” 


Of course, Acme did not “unload” the shipments any¬ 
where, and it does not so contend in its argument under this 
heading. It does conclude bv saving that it “made its own 
arrangement and caused its shipments of freight to be 
brought” to Southern’s depot where they were delivered 
and unloaded, but as we have pointed out (supra, p. 18) 
Acme had nothing to do with getting the package freight 
to its leased space. It got there, of course, and was un¬ 
loaded by somebody, but not by Acme. 
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Acme here takes the position that for the purposes of 
delivery of the shipments on which the pick-up allowance 
is claimed there is no distinction between its leased jspace 
and the adjacent area of Southern’s “frame warerqom”. 
It is said that under the agreement of July 28, 19^2 (R. 
52) all that Acme “got was the right to use this space in 
common with” Southern. (Br. p. 11.) Certain provisions 
of the agreement are then quoted and Acme concludes (Br. 
p. 12) that the language set out is inconsistent with; “the 
granting of such an exclusive right to possession against 
all the world, including appellant, as would convert the un¬ 
inclosed space from a part of its freight depot to some¬ 
thing else, the physical condition remaining unchanged.” 

Acme takes exception to the following statement appear¬ 
ing on page 27 of our main brief: 


“Bv virtue of the lease Acme had and exercised ex- 
* 

elusive control over its leased area * * ! 


We further said: 

“Under the agreement, the leased area was as ex¬ 
clusively and effectively Acme’s as if it were located 
off Southern’s right of way.” 

i 

Acme quotes certain provisions of the agreement! only. 
The entire agreement, of course, should be looked; to in 
order to determine its character and effect. When tjnit is 
done it is at once apparent that the agreement was in fact 
a lease giving Acme exclusive control of the leased area 
against all the world, including Southern. As the authori¬ 
ties hereinafter cited will show, the fact that Acme was 
referred to there for convenience as “the licensee” is not 
at all determinative. Equally as immaterial is the fact that 
the agreement purports to grant the “right or licens^ * * * 
to occupy and use” the space assigned. Likewise, a refer¬ 
ence to Acme’s occupation and use as being a “privilege” 
is not in itself important. The instrument itself (R. 52) 
is simply termed “an agreement”, but the plat attached 
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thereto and made a part thereof, showing the area to be 
leased to Acme, designates it as “space to be leased”. And 
in Paragraph 5 of the agreement itself the premises are 
spoken of as being leased premises. But, as we have said, 
the terms used are not in themselves controlling on the 
question of whether the instrument is a lease or a license. 
The courts will consider the entire instrument and will look 
beyond the form in order to discover its true import. 

Looking then at the agreement itself (R. 52), it will 
be observed that Southern granted Acme the right or li¬ 
cense to occupy and use a definite area in its premises at 
High Point, North Carolina, of the dimensions of 20 feet 
bv 25 feet. 

By Paragraph 1 Acme agreed to pay Southern rent in the 
sum of $100.00 per annum, and in addition, a fair propor¬ 
tion of the cost to Southern of all necessary heat, light 
and water. 

By Paragraph 2, Acme was prohibited from transferring 
or assigning the agreement without the consent in writing 
of Southern. Additionally, Acme agreed not to permit the 
leased area to he used for any purpose by any other person 
ivithout Southern’s consent. 

By Paragraph 3 Acme covenanted to pay all taxes and 
other charges which might be assessed or levied upon its 
business, property or fixtures placed upon the leased area, 
whether assessed against Acme or Southern. 

By Paragraph 4 Acme agreed to enclose a space for office 
purposes and to maintain the same at its own cost and ex¬ 
pense, in a manner satisfactory to Southern. 

By Paragraph 5 Acme agreed at all times to keep the 
leased premises clean and free from inflammable material, 
and to comply with such reasonable rules and regulations as 
might be prescribed by Southern for the prevention of fires. 
It was expressly stipulated that Southern’s insurance in¬ 
spectors were to have the right at all reasonable times to 
make inspection of the leased premises. 
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By Paragraph 6 Acmo agreed to protect and indemnify 
Southern from the consequences of any property loss or 
damage, death or personal injury, accruing or sustained 
by reason of any act, negligence or default of Acme, in con¬ 
nection with the use of the leased area, or which mi&ht in 
any manner be attributable thereto or to the preseiice of 
Acme’s goods, wares and merchandise, or to that of others 
using the promises ax tenants or patrons of Acme, regard¬ 
less of whether or not Southern’s negligence may have con¬ 
tributed to the loss. 

Paragraphs 7 and 8 of the agreement cover the terms 
and conditions upon which it may be terminated, <kll of 
which need not be noticed. We wish to point out, however, 
that upon the termination of the agreement Acme whs re¬ 
quired to restore the premises to the condition in Vliich 
they were prior to its occupation and use. 

It is quite plain from the foregoing summary of the 
agreement of July 28, 1932, between Southern and Acme, 
that Acme thereby obtained exclusive possession of d def¬ 
inite space in Southern’s “frame wareroom” for a definite 
period. The agreement clearly has all the earmarks) of a 
leasehold interest. 

It is true that the agreement does not in so many words 
grant Acme the right to occupy and use the leased area for 
one year, or two years, or any other definite term of years; 
but in Paragraph 1 Acme agrees to pay a yearly rental, 
pavable in advance each vear on the dav of the date of the 
agreement. Under such circumstances, the rule is | well 
settled that the reservation of an annual rent creates a 
tenancy from year to year. 

In 35 C. J. § 51, it is said: 

“ * * * The duration of a term, as in the case cif its 
commencement, is governed primarily by the pro¬ 
visions of the lease; and when not precisely denned, 
it mag he ascertained by a reference to the covenant 
as to rent * * *”. (at p. 973) 
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And in Jenkins v. Gastonia Cotton Manuf’g Co., 115 
N. C. 535, 20 S. E. 724, the jurisdiction in which the agree¬ 
ment here involved was performed, it was said: 

“In the absence of words limiting or defining the 
nature of a tenancy, the principal test of a tenancy 
from year to year is whether there is a reservation of 
annual rent * # (at p. 537) 

Likewise, in Fancett v. Northern Clay Co., 84 Wash. 3S2, 
146 Pac. 857, the court said: 

“Where rent is reserved for ‘a year’, or is payable 
‘yearly’, or payable ‘every year’, or like terms are 
used with reference to rent, it is universally held, so 
far as we are advised, that a■ tenancy for years is 
agreed upon * * (at p. 860 of 146 Pac.) 

See also Benfey v. Congdon, 40 Mich. 283; Noll v. Moran, 
94 Conn. 452, 109 Atl. 241; and Day v. Smith, 46 Wyo. 515, 
30 Pac. (2d) 786. 

The following authorities fully support our contention 
that the agreement of July 28, 1932, created a leasehold in¬ 
terest in Acme. 

In Re Owl Drug Co. (D. C. — Nev.), 12 Fed. Supp. 439, 
is the most recent case in point we have been able to find. 
There a certain space was leased for the conduct of a toilet 
goods department on the first floor of a store in Oakland, 
California. The area leased was approximately 900 square 
feet, and the term three years. Among other things the 
lessee was required to keep his stock in trade insured; his 
management of the department was subject to being con¬ 
ducted as an integral department of the entire store; he 
was required to pay all taxes against his merchandise, fix¬ 
tures, etc.; to comply with all sanitary regulations; to re¬ 
lease the lessor from all liability for damage growing out 
of the use of the property, and all damage to third per¬ 
sons, including customers of the lessee. There was a pro¬ 
vision against assignment or subletting without the lessor’s 
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consent, and other provisions not necessary to mention. 
The court held the agreement to be a lease, saying in part: 

‘‘It is said generally that while a ‘license’ is mierely 
a right to do certain things upon the property of an¬ 
other, a ‘lease’ confers exclusive possession to the 
lessee in exchange for the payment of rentals. * *| * 

“By the terms of the instrument under consideration 
here, the bankrupt acquired the right to occupy a def¬ 
inite space in the claimant’s store for a definite period 
of years, for which he paid a rental measured in terms 
of percentage of sales, with a minimum guaranty tb the 
lessor. Definiteness of space to be occupied is one of 
the criteria for determining that an instrument I is a 
lease. Bailie v. United States, supra. 

“It is true that the claimant exercised certain super¬ 
visory powers, but these were powers made necessary 
by the nature of the relationship, and by the fact: that 
the business conducted upon these premises by the 
bankrupt had to conform, in order to avoid friction, 
to certain common arrangements applicable to th^ en¬ 
tire store. These arrangements do not' detract from 
the estate which the bankrupt acquired by this instru¬ 
ment.” (at p. 442) (Italics the court’s). 

i 

The agreement involved in this case is not essentially 
different from the Acme lease. There as here a definite 
space was leased for a definite period, and apparently it 
was not partitioned off. It should also be noted that ujnder 
the authority of the above case, and others, Southern’s su¬ 
pervisory powers over Acme did not detract in any jway 
from the estate granted. 

In Barnett v. Lincoln, 102 Wash. (113, 299 Pac*. 392,j the 
question was whether the instrument there involved!was 
a lease or a license, if the former it was void under certain 
state statutes. The Port of Seattle entered into a written 
agreement with the Salmon Terminals wherebv it offered 
said company “the use of certain of its property”, includ¬ 
ing “334,400 square feet of warehouse space on Pier SlO”. 
The Salmon Company was required to keep the “movable 
equipment” in repair; the Port, the buildings. The ! Sal- 

! 
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moil Company was made responsible for damage to the 
premises caused by its employees, licensees, etc. It was 
further required to pay operating expenses including 
water, light and heat. The Salmon Company operated the 
business, and agreed that the revenues of the Port for 
wharfage and storage on freight handled “over the prem¬ 
ises here assigned, including the rental of 5 cents per 
square foot per month for the area set off for offices shall 
not be less than Fifty Thousand Dollars in any one year”. 
The agreement was to- remain in effect for 5 vears with 
option to renew. The Salmon Company agreed to save 
harmless the Port from all liability due to operations and 
it was further provided that “the privilege hereby granted 
to the Company may not be assigned by it, nor underlet 
without the written consent of the Port having been first 
obtained.” There were certain restrictions in the use of the 
property, and other provisions we need not mention. The 
court held the agreement to be a lease and not a license or 
mere privilege, saying: 

“It is elementary that no particular words, technical 
or otherwise, or forms of expression, are necessary to 
constitute a lease, and the existence of the relationship 
of landlord and tenant is primarily a fact question to 
be determined from the intent of the parties ascer¬ 
tained from a consideration of the entire instrument 
creating the tenancy. Underhill on Landlord and 
Tenant, p. 242. If exclusive possession or control of 
the premises, or a portion thereof, is granted, even 
though the use is restricted by reservations, the instru¬ 
ment will be considered to be a lease and not a 
license.” (at p. 384 of 299 Pac.) 

And, after reviewing many authorities, the court said: 

“In the present case Salmon Terminals was given 
the exclusive right to the use and possession of 334,400 
square feet of the warehouse space on Pier 40, and 
was given the exclusive right to store its canned sal¬ 
mon. * * * The contract provides that the Salmon Ter¬ 
minals should repair the equipment and that it should 
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bear and pay all operating expenses. It further pro¬ 
vides that the port shall receive as compensation for 
the use of its premises the established tariff on ciertain 
goods, and on others 75 per cent, of the tariff rates, and 
in addition thereto the Salmon Terminals bound! itself 
to pay as rental for office space at the rate of 5| cents 
per square foot; the agreement to be effective for a 
period of five years with the option for an extension 
of an additional term of five years. It recites that the 
‘privilege’ granted may not be assigned or underlet 
without the written consent of the port having been 
first obtained. Despite the designation of the instru¬ 
ment as a preferential agreement or as a ‘privilege* 
and the restrictions and reservations contained therein, 
we hold, from a consideration of the entire instrument, 
that it is a lease, and not a license or a mere privileged’ 
(at p. 395 of 299 Pac.) 

i 

That case is practically on all fours with our case. There 
as here the right “to use” certain space was givenj that 
use was exclusive, the space to be used was definitely 
stated, and a part of it was enclosed for office purposes. 
There as here the tenant was required to pay for lightj, heat 
and water, to pay a certain rental, to save the lessor harm¬ 
less from all liability from operations, to assume responsi¬ 
bility for damage caused by its employees, not to assign or 
sublet without written consent, etc. 

In Williams v. IIplan, 126 Misc. Rep. 807, 215 X. Y. Sj. 101, 
an agreement, termed a “license”, which gave the so-called 
“licensee” the right to maintain two stands for a tejm of 
ten years for the sale of refreshments in a public park, at 
a yearly rental, and which required the “licensee” tojerect 
the stands at his own expense, to keep them clean, to comply 
with all public regulations and to remove the structures at 
his expense if the license should he terminated upon notice 
(the building to belong to the city at the end of the tenure 
if no termination notice given before) was held to be a lease. 
There the court said: 

“The term which is applied to the document by the 
parties themselves does not necessarily determine the 
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nature of the grant. The observation of the Court of 
Appeals in Greenwood L. P. J. R. Co. v. New York 
& G. L. R. Co., 31 N. E. 874, S75, 134 N. Y. 435, 439, is 
directly in point: 

‘While the instrument creating the right is termed 
in the body thereof, a “license to use said railroad,” 
this is not conclusive, for the court must look at the 
nature of the right, rather than to the name that the 
parties gave it, in order to learn its true character.’ 

“If the instrument purports to yield up exclusive 
possession of premises against the world, including the 
owner, it is not a license, but creates an irrevocable 
estate or interest in the land. Berwyn v. Berglund, 99 
X. E. 705, 255 Ill. 498. Such exclusive possession is 
certainly given to the licensee, so called, by this agree¬ 
ment. It is perfectly true that it contains a cancella¬ 
tion clause, but so do many leases in commercial and 
other realty situations. * # * * 

“The right of the grantee here is none the less ex¬ 
clusive, because it gives the commissioner the power 
to prescribe regulations for the use of the property.” 
(at p. 105 of 215 N. Y. S.) 

In Beckett v. City of Paris Dry Goods Co. 14 Cal. (2d) 
633, 96 Pac. (2d) 122, an agreement referring to “the space 
to be occupied” by an optical department in a large store 
was held to be a lease, the court pointing out, among other 
things, that a provision against assignment is not applica¬ 
ble to a mere license. In this connection, it is said: 

“* * # ^] s0> 110 { 0 nly do the parties use the term 
‘lease’ in their agreement but the provision which 
forbids assignment without the consent of the depart¬ 
ment store is not applicable to a license, which is ‘a 
personal, revocable, and unassignable permission to 
do one or more acts on the land of another without 
possessing any interest therein. * * * A license, because 
it is personal, is incapable of being assigned by the 
licensee’. Eastman v. Piper, 6S Cal. App. 554, 229 P. 
1002, 1004.” (at p. 124 of 14 Cal. (2nd)) 
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Further on the court said: 


in cases which have arisen under facts 


strik¬ 


ingly similar to those in the present controversy it 
has been held that an agreement under which the Owner 


of real property allows another to conduct his own 
separate business in a stall or section of a store pr lot 
creates the relationship of landlord and tenant rather 
than licensor and licensee.” 


In Denecke v. Henry F. Miller <£ Son 142 Iowa 486, 119 
N. IV. 380, it was held that an instrument granting another 
“permission” to put in a stock of goods in a storeroom 
and basement and “to use” the same for a period qf one 
year, was a lease although expressly called a “privilege or 
license”. There the court said: 


“* * * We have no doubt that the arrangement made 
by Miller & Son with Terry, although called a license, 
was a lease. It was a subletting or an underletting of 
a part of the premises, and, notwithstanding the paper 
signed by parties names it as a license, courts will look 
beyond the form of the transaction to discover its true 
import.” (at p. 384 of 119 N. W.) 


The agreements which were held to create leasehold in¬ 
terests in some of the above cases fall far short of the agree- 
ment of July 25, 1932, in breadth and detail. Wliqn we 
consider it in its entirety and in the light of the foregoing 
authorities, it is too clear to admit of doubt that the instru¬ 
ment rises to the full dignity of a lease by which AcmO was 
granted the exclusive possession of the assigned space, 
good against the world, including Southern. Possession 
under a lease, of course, is necessarily “exclusive posses¬ 
sion”. I Tiffany, Real Property (3d Ed.) §94. Occasional 
trespasses, if any, upon Acme’s estate cannot alter its es¬ 
sential nature or that of the agreement which created it. 
We insist, therefore, as we did in our main brief (pp. 12-13, 
27-29) that under the agreement of July 28, 1932, the lqased 


area was as exclusively and effectively Acme’s as if itjwere 
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located off Southern’s right of way. The result is that 
even if Acme is correct in saying that the “frame ware- 
room” portion of Southern's inbound depot was the 
“depot” within the meaning of the tariffs, and even if it 
is also correct in its “two rate” or “overcharge” theory 
under which it is only necessary to show a “delivery” of 
the shipments at the depot of carrier, still Acme is not en¬ 
titled to a judgment in any amount because an undeter¬ 
mined number of the shipments were tendered Southern on 
Acme’s leased area. On this point the court below’ found 
as follows: 

“In each case the shipments received by defendant 
from the plaintiff were placed by the plaintiff cither 
within the leased space or within the same room of 
which the leased space was a part.” (R. 72, Find¬ 
ing 7.) 


The contention of Acme here (Br. p. 11) that “all ap¬ 
pellee got (under the agreement of July 28, 1932) was the 
right to use this space in common with appellant”, a license 
merely, is an afterthought pure and simple. No such con¬ 
tention w’as made below'. On the eontrarv, the record shows 
that the agreement was never referred to as anything but 
a “lease” and the assigned area was consistently termed 
“leased area”, or “leased space”, or “Acme’s space” by 
the parties and the court. (R. 15, 18, 21, 24, 27, 28, 30, 34, 
35, 37, 38, 42, 45, 46, 51 and 72, Finding 7). 


V. 

THE PAYMENT OF THE ALLOWANCES HERE SUED 
FOR WOULD VIOLATE THE INTERSTATE COM¬ 
MERCE ACT. 

Acme concludes its argument on the “two rate” or 
“overcharge” theory on page 13 of its brief and devotes 
the remaining fourteen pages to the proposition that pay¬ 
ment of the allowances sued for w'ould not, as we charge, 
(main brief pp. 37-52), violate 49 U. S. C. §§2, 3 and 6(7). 
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Nothing is said about 49 U. S. C. § 15(13), which we‘ also 
charge would be violated by a payment of the sums sued 
for. Acmes entire argument, of course, is based on the 
“two rate” theory, because it could not make any argument 
at all on any other theory. No effort whatever is made to 
answer our argument except to say (Br. p. 20): 

“The cases which appellant cites to support its con¬ 
tention of unlawfulness (of the payment of the allow¬ 
ances) are not in point, since in all except Union\Pac. 
R. R. Co. v. Updike Grain Co., 222 U. S. 215 (1911), the 
lawfulness of an allowance not provided for in pub¬ 
lished tariffs, or of an order of the Interstate Com¬ 
merce Commission was in issue, and the matter relied 
on in the Updike case is dictum therein.” (Italics 
theirs.) 


We do not know what language in the Updike case Acme 
says is dictum because we did not quote from the opinion 
there at all. We relied upon it to support these two state¬ 
ments at pages 19, 20, and 39 of our main brief: 


“The consideration for the allowances provided for 
in the tariffs was the performance by consignors of the 
service which Southern was obligated to perform,j and 
when a consignor performed that service it relieved 
Southern of that trouble and expense.” 

“The consideration for the allowances in the tariffs 
is the service of the shippers in performing Southern’s 
pick-up service, which would relieve Southern of ‘that 
trouble and expense.” 


Furthermore, it is not true that with the exception of 
the Updike case all the cases relied upon by us involvje al¬ 
lowances not provided for in published tariffs or by orders 
of the Commission. In Merchants Warehouse Co. v. 
United States, 283 U. S. 501 cited by us at page 44 of; our 
main brief, the court pointed out (p. 504) that the allow¬ 
ances there condemned were provided for in the tariffs of 
the Pennsylvania, one of the railroads involved. I But 
whether the allowances involved in the cases relied upon 
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by us were provided for in the carrier’s tariffs is wholly 
immaterial. In some cases they were and in others they 
were not. The question of whether the allowances were 
published or not was not material to the question of whether 
payment of them would violate the Interstate Commerce 
Act, 49 U. S. C. $§ 2, 3 and 6(7). 

On page 13 of Acme’s brief, it is said that apparently we 
had little faith in our position that the allowances were 
not due under the tariffs and relied chiefly upon the con¬ 
tention that payment thereof would violate the provisions 
of the Interstate Commerce Act prohibiting an unjust dis¬ 
crimination, undue preference and rebating. Apparently 
Acme does not understand our position. In our main brief, 
under Point 111 (pp. 37-52), we showed, first that Acme 
failed to perform Southern’s pick-up service and therefore 
failed to earn the allowances sued for, and we then showed 
that under such circumstances , any payment thereof would 
violate 49 U. S. C. $$ 2, 3, 6(7) and 15(13). 

Let us see how Acme meets our contention that a pay¬ 
ment of the sums here sued for would violate the above 
provisions of the Interstate Commerce Act. It is said, first, 
(Br. p. 14) that if the tariff provides for the allowances 
they must be paid because 49 U. S. C. § 6(7) prohibits a 
departure from published rates. It is then said that, any¬ 
way, questions of unjust discrimination et cetera are ques¬ 
tions for administrative determination by the Commission 
and cannot be considered by this court, and, finally, the flat 
assertion is made that regardless of whether the tariff must 
be observed under 49 U. S. C. $ 6(7), the allowance is 
proper. ^Ve will discuss these points in the order in which 
they are advanced. 



1. 49 U. S. C. § 6(7)) Prohibiting a Departure from £ub 


lished Rates Does Not Require the Payment of 
Allowances Sued For. 


the 


mg 

the 

five 


As we understand, Acme takes the position that inasmuch 
as the tariffs, in effect, established two rates, one apply 
from the consignor’s place of business and including 
pick-up service of Southern, and the other, lower by 
cents per hundred pounds, applying from Southern’s sta¬ 
tion only, Southern is required by 49 U. S. C. $ 6(7)| to 
charge the lower rate, as it performed nothing but the sta- 
tion-to-station service, even though that rate may be Un¬ 
lawful under other provisions of the Interstate Commerce 
Act. In other words, Acme invokes the rule that where a 
carrier has published a certain rate it cannot depart there¬ 
from under 49 U. S. C. $ 6(7) simply because it may! be 
unlawful under some other provision of the statute, i In 
support of this point Acme relies principally upon Amer¬ 
ican Sugar Refining Co. v. Delaware etc. R. Co. (C. C. A.— 
3d), 207 Fed. 733, and Davis v. Portland Seed Co., 264 ILj S. 
403. We do not question the proposition that where a defi¬ 
nite rate is established it must be observed and cannot!be 
departed from merely because the Commission thinks] it 
unlawful, as in the American Sugar Refining case, or be¬ 
cause it is unlawful under the long and short haul clause! of 
Section 4 of the Interstate Commerce Act; 49 U. S. C. §j 4, 
as was true in the Davis case. 

Of course, the whole argument of Acme here is based 
upon the assumption that the tariffs did in fact and lgw 
establish two rates, and also that the lower so called sfa- 
tion-to-station rate was applicable under the facts of the 
case. We have shown above that this “two rate” theory 
cannot be advanced here and that even if it could it is un¬ 
sound, and we do not go over that again. Furthermore, we 
have also shown that even if two rates were established 
Southern performed the pick-up service on the shipments 
here involved and for that reason the lower so called sja- 
tion-to-station rate was not in fact applicable. 
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As we have said, Acme’s argument here is that even 
though the payment of the allowances sued for would vio¬ 
late certain provisions of the Interstate Commerce Act, 
nevertheless if the tariffs provided for such payments they 
must be made, because 49 U. S. C. $ 6(7) prohibits a de¬ 
parture from published rates. In making this argument 
Acme overlooks the very important fact that Southern has 
not published two rate tariffs. It is only by Acme’s labored 
and unnatural construction of the Pick-up and Delivery 
Tariffs that they can be said to establish two rates at all, 
and the rule is that where two constructions of a tariff are 
possible preference will be given to that which will not 
result in a violation of law. Great Northern Ry. v. Delmar 
Co., 283 U. S. 686. It follows that even if it were possible 
to construe these tariffs to establish two rates, the court 
would not do so, as the result would be unlawful. That such 
a result would be unlawful is inherent in Acme’s argument. 

2. The Doctrine of the Merchants Elevator Company Case. 

Under the heading “Non-judicial Issue”, on page 21 of 
Acme’s brief, it is said, in effect, that this court cannot con¬ 
sider the question of whether the payment of the allowances 
sued for would be unlawful under 49 U. S. C. $§ 2, 3, 6(7) 
and 15(13), because that question necessarily involves the 
exercise of administrative functions which are committed 
exclusively to the Interstate Commerce Commission. The 
principal authority cited in support of this position is Great 
Northern R. Co. v. Merchants Elevator Co.. 259 U. S. 285. 

An examination of that case will show that it does not 
support Acme’s contention. On the contrary, it shows quite 
clearly that the question of whether the payment of the al¬ 
lowances here sued for would violate the Interstate Com¬ 
merce Act is not the type of question upon which a prelim¬ 
inary resort to the Commission must be had. In that case 
the Merchants Elevator Company sued to recover eighty 
dollars alleged to have been exacted in violation of the car¬ 
rier’s tariffs. 'Whether that was true or not depended 
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solely upon a question of construction of the tariff. The 
defense was that until the Commission had construed 'the 
tariff the court was without jurisdiction. This contention 
was rejected. The court held that as the question involved 
was a pure question of law the case did not fall within any 
of the four classes of cases where preliminary resort to ithe 
Commission is necessary. The court discussed those fbur 
classes and pointed out that in them preliminary resort to 
the Commission is required because the nature of the! in¬ 
quiry necessary to a solution of the questions involved is 
necessarily one of fact and of discretion in technical matters. 
The four classes are: (1) where a rate, rule or practice is 
attacked as unreasonable or unjustly discriminatory; i(2) 
where the words of a tariff are shown to be used in a ipe- 
culiar sense or to have a peculiar meaning; and extrinsic 
evidence is necessary to determine that meaning; (3) where 
extrinsic evidence is necessary to show a usage of trade or 
locality to give a meaning to words not expressed in the; in¬ 
strument; and (4) where there is a dispute as to whether 
the words of a tariff are used in their ordinarv meaning or 
in a peculiar meaning. 

None of these questions was present in the Merchants 
Elevator Company case and hence no preliminary resort to 
the Commission was necessary. The inquiry was siniply 
what construction was to be placed upon the tariff under 
the facts of the case. The question there was a pure ques¬ 
tion of law. The situation here is the same. It is quite cer¬ 
tain that our contention here that payment of the allow¬ 
ances sued for would violate the Interstate Commerce jAet 
does not raise any of the questions in (2), (3) and (4) abpve. 
It is equally as certain that, properly understood, our ]posi¬ 
tion does not constitute an attack upon any rate, rule or 
practice. | 

When we say that as Acme failed to perform Southern’s 
pick-up service it failed to earn the allowances provided 
for as compensation for such services and any payment of 
the allowances would be a mere gratuity and violative ox 49 
U. S. C. §§ 2, 3, 6(7) and 15(13), we do not attack any rate, 
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rule or practice as being unreasonable or unjustly discrim¬ 
inatory. "We say simply that if we paid Acme the allow¬ 
ances for which it sues ichen it has dove nothing to earn 
them the result would be an “unjust discrimination in favor 
of Acme in violation of 49 U. S. C. § 2, over other shippers 
at High Point who had to earn their allowances by taking 
their shipments from their places of business to Southern’s 
outbound depot; an undue preference to Acme over such 
shippers in violation of 49 U. S. C. $ 3(1); and a departure 
by Southern from its published tariffs and a refund of a 
portion of its published rates in violation of 49 U. S. C. 
§ 6(7).’’ (Main Brief, pp. 41-42). AVe also say, of course, 
that any such payment would also violate 49 U. S. C. 
§ 15(13). All of this is a pure question of law. Under the 
facts of the case, would the payment violate the law or not? 
That is all we have asked this court to decide. And it does 
not need a preliminary decision by the Commission to ad¬ 
vise it any more than the court did in Mitchell Coal Co. v. 
Pennsylvania R. Co., 230 U. S. 247, on the phase of the case 
involving so called allowances to the Bolivar and Latrobe 
Companies. This case is discussed on pages 45 and 46 of 
our main brief. In Lehigh Valley R. R. Co. v. United States. 
243 U. S. 444, the court proceeded to condemn the payments 
there involved as violative of 49 U. S. C. § 6(7), without any 
action by the Commission. See pages 42-44 of our main 
brief. And in Merchants Warehouse Co. v. United States. 
283 U. S. 501, the so called allowances were held to be illegal 
rebates under 49 U. S. C. §<§> 2 and 3, without any reference 
whatever to the Commission’s decision. (Main Brief, pp. 
44-45). 

Acme adds a paragraph to its discussion of the Merchants 
Elevator Company case (Br. p. 22) and says that under the 
tariffs Southern performed at a reduced rate for other ship¬ 
pers who receive the allowances “exactly the same trans¬ 
portation service which it performed for them prior to the 
allowance tariffs.” It is then said: 

“In the case of appellee only does it claim that de¬ 
spite the allowance tariff, the rate reduction effected 
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thereby, and the provision (performance?) of exactly 
the same transportation service thereunder as prior 
thereto, it should still charge the former higher rate.” 

The situation thus outlined is said to create a discrim¬ 
ination against Acme and it is asserted that the payment of 
the allowances not only would not violate the Interstate 
Commerce Act, “but is essential in order to avoid a viola¬ 
tion thereof”. 

In this connection, we only need to say that when Acme 
complains about Southern performing the same transporta¬ 
tion service (station-to-station) for other shippers who re¬ 
ceived the allowances as it did for them prior to the promul¬ 
gation of the pick-up and delivery tariffs while at the $ame 
time denying to Acme the allowances under alleged similar 
conditions, it quite overlooks the fact that these other ship¬ 
pers performed a part of Southern's transportation service 
while Acme did not. These shippers earned their allow¬ 
ances by taking their freight from their places of business 
to Southern’s outbound depot. 

3. The American Sugar Refining Company Case 

(207 Fed. 733). 

j 

At page 23 of Acme’s brief it is said: 

“Appellant’s contention that payment of the allow¬ 
ance herein would be unlawful under the Interstate 
Commerce Act cannot be supported. A complete an¬ 
swer to the contention that such would result in unjust 
discrimination, undue preference and rebates in f^vor 
of appellee, and undue prejudice to other shippers in 
High Point is found in American Sugar Ref. Cq. v. 
Delaware, L. & W. R. Co., supra." 

Acme quotes extensively from the opinion in the case re¬ 
ferred to, but does not sufficiently state the facts, which 
are as follows: 

The American Company sued the railroad to recover cer¬ 
tain sums of money alleged to be due as allowances ori de¬ 
ductions from the through rate on many carload shipments 
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cf' sugar which it had delivered for transportation at 
Brooklyn, X. Y. The tariff under which the allowances 
were said to be due read in part as follows: “On shipments 
of sugar in carloads delivered at * * * Brooklyn, N. Y. 
* * *, an allowance of two (2) cents per 100 pounds will 
be made for transfer , to be deducted from the through rate 
when destined” to certain points. The American Company 
paid the full through rate and, never having received the 2 
cents per 100 pounds deduction, brought this action. The 
trial court held the so called allowances to be rebates and 
denied recovery. On appeal the judgment was reversed, 
the court holding that the deduction was applicable with¬ 
out discrimination to all shippers who delivered their sugar 
at the designated place. 

Under the tariff involved in the above case, all that was 
necessary for a shipper to do in order to be entitled to the 
allowance, which was to be deducted from the through rate, 
was to deliver the goods to the carrier. The allowance was 
a true rate reduction. The tariffs did not impose any obli¬ 
gation upon the carrier to perform any additional service , 
but provided a straight rate deduction on all shipments 
which were simply delivered to it at Brooklyn and destined 
to certain points. 

On the other hand, Southern’s Pick-up and Delivery 
Tariffs obligated it to perform additional service at the 
existing rate or in lieu thereof compensate the shipper 
where he himself performed that additional service. More 
specifically, Southern held itself out to go to a consignor’s 
place of business, pick up his freight, transport it to the 
station and from there to destination at no extra charge 
over and above the regularly established line-haul rate. It 
was further provided, however, that if the consignor elected 
to perform Southern’s pick-up service—that is, if the con¬ 
signor transported his freight from his place of business to 
Southern’s depot as defined, Southern would pay him five 
cents per hundred pounds for such service, a service which 
Southern would otherwise have been bound to perform. 
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Here is a true allowance for services performed . The tariff 
could not be any clearer or more definite, and further dis¬ 
cussion would serve no useful purpose. It means and shys 
that the allowance is payable only where the consignor pjer- 
forms the specified service, which is much more than a bare 
delivery of the shipments. 

The tariffs here are so different from those in the Amer¬ 
ican Sugar Refining Company case, upon which Acme re¬ 
lies, as to destroy completely its value as a guiding prece¬ 
dent. 

Before leaving this part of Acme’s brief, we want to 
make two observations. On page 24 it is said in substance 
that we admit that the tariffs herein were published jto 
meet motor carrier competition by reducing Southern’s sta- 
tion-to-station rate through the payment of an allowance 
for delivery or acceptance of freight by the consignor pr 
consignee respectively, at the freight depot. We admit iio 
such thing. We do admit that the tariffs were established 
to meet motor carrier competition, but this was not done l^y 
reducing the line-haul rate by the amount of the allowance. 
As we have said, and as the testimony of our tariff expe|rt 
shows, (R. 48) what we did by the tariffs was to extend our 
service at the existing rate with provision for compensation 
to those shippers who performed that additional service 
themselves. The effect of this was a reduction in rate for 
those who performed that service, but it was not a net reduc¬ 
tion of five cents per hundred pounds, because it cost tike 
shippers something to perform that service. 

On page 26 of Acme’s brief the following statement is 
made: i 


“Thus, in the instant case, the provision for an al¬ 
lowance for delivery of freight at appellant’s freight 
depot was a competitive move, designed to establish ja 
net rate (arrived at by deduction of the allowance froijn 
the former rate) which applied to the transportation 
of freight by appellant from its freight depot. This ijs 
all that it ever did for appellee upon the shipments in¬ 
volved herein; the transportation service which it per- 
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formed began at its freight depot. Appellant does not 
deny that it accorded this lower net rate to its other 
consignors for whom it performed a transportation 
service only from its freight depot.” (Italics theirs.) 

We deny, of course, that all Southern ever did for Acme 
was to transport its shipments from the freight depot as 
defined in the tariffs. On the contrarv, we have asserted 
above (p. 19), and we here repeat, that Southern went 
to Acme’s leased space (its place of business), or to space 
adjacent thereto in the ‘-frame ware room”, picked up the 
shipments here involved and transported them to the out¬ 
bound depot, where they were loaded in or on railway cars. 
Southern’s transportation service began at Acme’s place 
of business, or from space adjacent thereto which Acme had 
no right to use, and not simply from the freight station as 
defined in the tariffs. 

On the other hand, we do not deny that Southern paid 
the allowances to shippers who performed its pick-up ser¬ 
vice and for whom Southern’s only transportation was 
from the depot, but we assert that if those shippers had 
not elected to perform Southern’s transportation service 
between their places of business and the depot, Southern 
would itself have been bound to perform it and no allow¬ 
ances would have been due. The result would have been 
that they would have received the same transportation ser¬ 
vice, both rail and pick-up, that Acme did and at the same 
rate. 

And now just one final observation, not on anything that 
Acme has said, but on something it has neglected to say 
about a provision of Southern’s first Pick-up and Delivery 
Tariff, I. C. C. No. A-10600 (R. 55) which is very material 
on the question of whether or not Acme is entitled to re¬ 
cover on the shipments moving during the effective date 
of that tariff under any theory of the case. We refer to 
Item 40 of I. C. C. No. A-10600 (R. 57), which limits the 
free pick-up zone to the corporate limits of the city or town 
of origin, if incorporated, or, if not incorporated, to within 
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a radius of one mile of the carrier’s freight depot as defined. 
We submit that under this provision, even under the “two 
rate” or “overcharge” theory which Acme is here urging, 
a shipment originating without the corporate limits of the 
City of High Point does not fall within the scope of j the 
tariff at all. And as the record shows (R. 7, Finding X, 2, 
R. 70) that Acme solicited and accepted property from; the 
general public both within and without the corporate limits 
of the City of High Point, within which its key station was 
located, it follows that—certainly as to shipments moving 
under the first tariff, I. C. C. No. A-10600—there can be no 
recovery upon any theory. We discussed this provision of 
the tariff in our main brief at pages 53 and 54. We glso 
pointed out on page 54 of our main brief that Southern’s 
second tariff, I. C. C. No. A-10625, did not carry the restric¬ 
tion which we have just discussed and which was contained 
in I. C. C. No. A-10600. But even if Acme is right in every¬ 
thing it says, still there can be no recovery on shipments 
moving under I. C. C. No. A-10600. 

CONCLUSION. 

Upon all the foregoing we submit that Acme cannot be 
heard in this court to urge its “two rate” or “overcharge” 
theory in support of the judgment below; that, even vfere 
it entitled to be heard upon that theory, it is manifestly 
unsound; and, finally, that Acme’s claim for the allowances 
here sued for, upon any theory, is wholly without merit. 

The judgment below is plainly erroneous and should be 
reversed. 

Respectfully submitted, 

Sidney S. Alderman 
George E. Hamilton, 

Henry R. Gower, 

Seddon G. Boxley, 
Attorneys for Appellaiit 
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